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Your details

1.  Appellant’s details (person making the appeal)

Your full details:
(@) Name

(b) Address

Agent’s details

Crayvall Egg Production Ltd

Belview Road, Carstown, Drogheda, Louth, A92
AT28
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2. Agent’s details (if applicable)

If an agent is acting for you, please also provide their details below. |f you

are not using an agent, please write “Not applicable” below.

(a) Agent’s name

(b) Agent's address
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April 2019

Geraldine Fahy, Ger Fahy Planning

Mulhussey, Maynooth, Co. Kildare w23x8x5

Page 1 of 5



Postal addressfor letters

3. During the appeal we will post information and items to you or to your

agent. For this appeal, who should we write to? (Please tick v’ one box

only.)

address in Part 1

You (the appellant) at the [ O \ The agent at the address in [ v ‘
Part 2

Detail s about the proposed d evelo pm ent

4. Please provide details about the planning authority decision

appeal. If you want, you can include a copy of the

decision as the appeal details.

(a) Planning authority

(for example: Ballytown City Council)

you wish to

planning authority’s

Louth County Council

(b) Planning authority register reference number

(for example: 18/0123)

2460189

(c) Location of proposed development

(for example: 1 Main Street, Baile Fearainn, Co Ballytown)

Carrickbaggott, Grangebellew, Co. Louth
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Appeal details

5. Please describe the grounds of your appeal (planning reasons and
arguments). You can type or write them in the space below or you can
attach them separately.

See attached appeal letter.

Decision date 30t May 2024

Appeal due date 26/6/24
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Supporting materi al

6. If you wish you can include supporting materials with your appeal.

Supporting materials include:

« photographs,

¢ plans,

e  SUIVEYS,

e drawings,

« digital videos or DVDs,
e« technical guidance, of

e other supporting materials.

Ackn owledgement from planingau thority
(third party appeal s)

7. Ifyouare making a third party appeal, you must include the
acknowledgment document that the planning authority gave to you to

confirm you made a submission to it.

F ee

8. You must make sure that the correct fee is included with your appeal.
You can find out the correct fee to include in our Fees and Charges Guide

on our website.
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* Oral hearing request

9. If you wish to request the Board to hold an ora| hearing on your appeal,
please tick the “yes, | wish to request an oral hearing” box below.

Please note you will have to pay an additional non-refundable fee of
€50. You can find information on how to make this request on our

website or by contacting us.

If you do not wish to request an oral hearing, please tick the “No, | do not

wish to request an oral hearing” box.

Yes, | wish to request an oral hearing ’ O

No, | do not wish to request an oral hearing

. 0V
NALA has awarded this document its Plain English Mark Plam v
English

Last updated: April 2019.
Approved by NALA
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Mulhussey, Maynooth

An Bord Pleanila Co. Kildare, W23 X8X5
64 Marlborough St Ireland
Dublin 1

M 086 8288 370

95/06/2024 E gerfahyplanning@gmail

Louth County Council Ref: 24/60189

Appeal Ref:  Construction of 1 No. Poultry Layer House and 1 No.
Manure/General Purpose store, together with all ancillary
structures, (to include 3 No. meal storage bin(s) and soiled water
tank), and all associated site works (to include upgraded internal
farm laneway, site drainage and storm water attenuation)
associated with the proposed development, at Carrickbaggott,
Grangebellew, Co. Louth. This application relates to a
development, which is for the purposes of an activity requiring a
Licence under part IV of the Environmental Protection Agency
(Licensing) Regulations 1994 to 2013. An Environmental Impact
Assessment Report (EI.AR) and Natura Impact Statement
(N.I.S.) have been submitted with this planning application.

Site Location: Carrickbaggott, Grangebellew, Co. Louth

Dear Sir/Madam,

We have been instructed by our client Crayvall Egg Production Ltd of registered
address Belview Road, Carstown, Drogheda, Louth, A92 AT28, the applicants in
this instance, to appeal against the decision of Louth County Council who by order
dated 30/5/24 decided to refuse to grant planning permission for the above
proposed development for the following reasons:

1. Due to the inadequacy of the information provided with the application,
particularly in relation to land spreading areas and biosecurity, climate
change, ground water, surface water and biodiversity, the Planning
Authority is unable to carry out a comprehensive environmental impact
assessment of the proposed development as required by legislation,
accordingly to permit the proposed development would be contrary to the
proper planning and sustainable development of the area.

2. On the basis of the information provided with the application, particularly
in relation to the land spreading areas, climate change, ground water,
surface water and biodiversity, the Planning Authority cannot be satisfied
that the proposed development individually, or in combination with other
plans or projects would not be likely to have a significant effect on European
site North-West Irish Sea SPA (No. 004236), or any other European site, in
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view of the site’s Conservation Objectives. In such circumstances the
Planning Authority is precluded from granting permission.

1.0 Site Location/Description

The appeal site is located on an established poultry farm 68.5Ha in the townland
of Carrick baggot which is owned and operated by the applicant. The surrounding
area is rural in nature with mature hedgerows with agricultural grassland and
tillage being the predominant landuse in the surrounding area . The poultry farm
is largely screened from the public road due to the undulating nature of the
landscape. The access to the appeal site 1s via a private farm access road off the
local road. The site area is 1.71ha on a landholding of 68hectares. The site is 1.2km
south of Grangebellew and 4.6km south-east of Dunleer and will be accessed via
an existing approved entrance.
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The entrance to Rokeby Hall, a Protected Structure (RPS No: LHs018-019,
LHs018-035, LHs018-036) is located to the west on the opposite side of the road.
Rokeby Hall is also designated as “Historic Gardens and Designed Landscape” as
provided for in Table 9.5 in Section 9.7 of the Louth County Development Plan
2021-2027, as varied (Garden ID: LH0046, NIAH B uildngs ID: 13901426).

r
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2.0 Description of Proposed Development

The proposed development comprises 1 No. poultry house 5,17 1sqm. (for barn egg
production), and 1. No, Poultry Manure Storage Shed (57 8sq.m, together with a]]
ancillary structures (to include, soiled water tank(s) and 3 no. meal storage bins)
and associated site works.

production systems. The proposed development will result in an increase in overall
bird numbers to 124, 000 birds.

The proposed development is in excess of the threshold required for the
preparation of an EJAR sg per SI 600 of 2001 (Planm'ng and Development
Regulations 2002) Schedule 5 Part 1 17a as follows:

“Installations for Intensive rearing of poultry or Pigs with more than -(85,000
DPlaces or broilers, 60,000 Places for hens”

immediately prior to housing. The principal inputs to the operations are feed,
water, veterinary medicines and energy. The main output is eggs, and the main
animal by-product is poultry manure (organic fertiliser).

As the farm ig already the subject of an EPA licence an application for an EPA
licence review will be made following receipt of a grant of planning permission.

3.0 Planning History

19231

Permission to construct 1 no. free range poultry house and 2 no. manure / general
burpose stores, together with all ancillary structures, (to include 4 no. meal
storage bin(s) and soiled water tank » and all associated site works (to include new
site entrance and internal laneway, and the provision of an on-site waste water
treatment system and percolation areg) associated with the proposed
development. This application relates to g development, which is for the purposes

Mulhussey, Maynooth M 086 8288 370

Co. Kildare, W23 x8x5 E gerfahypianning@gmaﬂ.can
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22480

Permission to install roof mounted solar panels (south west facing roof aspect only)
on 1 no. existing free range poultry house, together with all ancillary structures,
and all associated site works associated with the proposed development

Granted with conditions

2360288

Crayvall Egg Production Ltd. intend to apply for planning permission to construct
1 No. Poultry Layer Fouse and 1 No. Manure/General Purpose store, together with
all ancillary structures, (to include 3 No. meal storage bin(s) and soiled water
tank), and all associated site works (to include upgraded internal farm laneway,)
associated with the proposed development, at Carrickbaggott, Grangebellew, Co.
Louth. This application relates to a developm ent, which is for the purposes of an
activity requiring a Licence under part IV of the Environmental Protection Agency
(Licensing) Regulations 1994 to 2013. An Environmental Impact Assessment
Report (ELA.R.) and Natura Impact Statement (N.1.S.) will be submitted with
this planning application.

Refused. Pre-plan ning

4.0 Background

The applicant first established his egg farm in 1978 and since that time have
grown the business into a well-managed farm, egg packing centre and marketing
company in the well equipped facility at Carstown, Drogheda, Co. Louth. Belview
Egg Farm Ltd is an approved Bord Bia Sustainable Egg Assurance Scheme
packing centre and farm. It is licenced with the Department of Agriculture, Food
and the Marine, BRC accredited, Bord Bia Origin Green approved and was
awarded Ladl Ireland Climate Su ppherof the Year in 2022.

Bellview Egg Farm Ltd sort, package and market eggs from their own farm and
on behalf of a number of farmers including free range, barn and enriched colony
egg types. These dedicated farms are all Bord Bia approved and are audited
monthly by Belview Farm Ltd’s own farm auditors to ensure the highest
standards are maintained. This commitment 18 intended to comply with the
requirements of most supermarkets that eggs willnot be sourced from cage type
production systems after 01/01/2025. In order to ensure a constant supply of eggs
to supermarkets the proposed development is essential.

The applicant’s investment in improving standards of animal housing and welfare
on his farms shows a commitment to enhanced environmental standards and a
commitment to ensuring the supply of eggs to the Irish market.

During our site visit we observed the stringent inspection regime for the eggs
pefore they are packed. Each shell is printed with a traceability code to enable the
egg to be traced to the farm. The packing centre has an integrated barcode and
stock control system to ensure full traceability of every egg.

The proposed development is essential to fulfil the national demand for Irish eggs
from retailers and the food industry and to ensure the consistent supply of eggs 1s
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maintained. The decision of the Planning Authority to refuse permission in thig
instance has put this supply chain in j eopardy and will result in the need to import
eggs from the UK by the supermarkets until the supply can be restored.

5.0 Sustainable Farming Practice

A symbiotic relationship exists between the neighbouring tillage farmers and the
applicant’s poultry farms. This model of farming is very sustainable and
environmentally friendly.

® Poultry Manure is to be used as part of a fertiliser substitution programme (to
replace imported chemical fertiliser) on customer farmlands to meet crop
/grassland agronomic requirements.

How an integrated cropping-livestock system works

gl

Livestock graze the feld ¥ Farmers collect the manure and
aope/paitures, either directly or apply it to the Relds a fertilize:
after harvanting in addition to & small amount

é of synthetic fertilizer)

TARTIeYY
g4 | ". | |

mnnuuuutn“imdmpn‘mw health and quality
theseby increasing crop yields while reducing greenhouse
Qas emnissions at less synthetic fertilizer h required
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Belview Egg Farm Ltd is Teagasc’s only Signpost poultry farmer. The measures
undertaken so far include manure management, energy efficiency monitoring and
carbon footprint establishment. In 2022 Belview Egg Farm Ltd were the first Free
Range egg producing farm in Ireland to establish a carbon footprint for the
producti onof free-range egg laying. They have been able to increase the dry matter
content of their poultry manure from 25% in enriched colony to 64% dry matter on
the barn units due to the improvements made on sie. The site hosts students from
Dundalk Institute of Technology studying BSc (Hons) in Agriculture (Sustainable
Agriculture/Agri-Food Production). In October 2023 Belview Egg Farm Ltd hosted
a Teagasc Signpost event and covered topics on- Carbon F ootpriting Free Range
Eggs/ Energy & the use of Solar Panels/ Drying Manure & the use of Poultry Litter
to grow Irish Grain.

6.0 Quality Control

The applicant’s farm is governed by the Bord Bia’s Origin Green Programme. This
is the only sustainability programme in the world that operates at a national scale,
uniting government, the private sector and food producers through Bord Bia.

Belview Egg Farm Ltd and Crayvall Egg Production Ltd are committed
environmentally friendly and sustainable food production and that is reflected in
their investments to date.

The proposed development would provide for the highest quahty building
standards, reduced energy output due to improved insulation standards and
proposed solar panels on the existing and proposed poultry houses. Improved bio-
security measures.

The expansion of egg production on the existing farm provides for greater
economies of scale in terms of transportation of eggs, facilitating optimum load
sizes for feed delivery and transportation of eggs to the processing plant.

70 Need for Proposed Development

The proposed development is necessary 10 comply with the significant demand for
eggs in the country and is responding to the consumer requirements in relation to
egg produ ction systems. This proposed development is intended to replace eggs
currently produced in the enriched cage systems (both by Belview Egg Farm Ltd
and other supply farms). Anecdotal evidence suggests that other farmers in the
country are not investing in the changeover due to their age profile.

At present all eggs from the existing farm and from the proposed development
(once operational) will supply Bellview Egg Farm Ltd.

Previous to the construction of the company’s Free Range unit the production site
employed 3 members of staff, since building the free range unit the company now
employs 11 staff members all from the surrounding area.

= r = v
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The past 3 planning applications have received no objections from neighbouring
community. The company supports the community through the creation of
employment and supporting local schools and sporting groups.

8.0 Licencing

manure as organic fertiliser and not as a waste.

The Court found that the slurry was indeed waste and stated that it is impossible
to hold that the pig slurry being produced by the applicant in industrial quantities
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3 of the En virmmental Protection Agency Act, 1992 as amended and that it is an
emission. The applicant thus requires a licence from the respondent
Justice Charleton held that; 1) The fact that special precautions have to be taken
when pig slurry is used as a fertiliser. This should mean that the substance
requires to be discarded 2) The reuse was not certain or lawful 3) That regulations
(for good agricultural practice) are required for it to be reused.

That decision was subsequently appealed to the Supreme Court and the ECJ
ECLI:EU:C:2013:627 (copy attached) who made the following ruling:

“In light of all the foregoing, the answer to the first part of Question 1 is that
the first subparagraph of Article 1(a) of Directive 75/442 must be in terpreted
as meaning that slurry produced in an in tensive pig farm and stored pending
delivery to farmers in order to be used by them as fertiliser on their land
constitutes not ‘waste’ within the meaning of that provision but a by-product
when that producer intends to market the slurryon terms economically
advantageous to himselfin a subsequent process, provided that such reuse is
not a mere possibility but a certainty, without any further processing prior
to reuse and as part of the continuing process of production. It is for the
national courts to determine, taking account of 21l the relevant circumstances
obtaining in the situations before them, whether those various criteria are
satisfied”.

1 The first subparagraph of Article 1(a)of Council Directive 75/442/EEC
of 15 July 1975 on waste, as amended by Commission Decision 96/350/EC of
24 May 1996, must be interpreted as meaning that slurry produced in an

intensive pig farm and stored pending delivery to farmers in order to be used
by them as fortiliser on their land constitutes not ‘waste’ within the meaning
of that provision but a by-product when that producer intends to market the
slurry on terms economically advantageous to himself in a subsequent
process, provided that such reuse 1s not a mere possibility but a certainty,

without any further processing prior to reuseé and as part of the continuing
process of production. It 1s for the national courts to determine, taking

ons before

account of all the relevant circumstances obtaining in the situati
them, whether those various criteria are sa tisfied.

The decision of the Planning Authority is contrary to that ECJ judgement.

Those judgements were then superseded by important EU legislation which was
transposed into Irish legislation for the purposes of regulating the management
and handling of animal manure as an Animal By-Product namely:

1. European Union (Animal By-Products Regulations 2014 (SI No 187 of 2014)

2 SI. No 113 of 2022, European Union (Good Agricultural Practice for the
Protection of Waters) Regulations 2022, (as amended) also known
collectively as the “Nitrates Regulations”.
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European Union (Animal By-Products Regulations 2014 (SI No 187 of 2014)
A copy of the Animal By-Products Regulations 2014 ig attached to thig appeal.

The Animal By-Products Regulations state:
“Disposal and use of animal by-products — authorisationg

Regulation,

@) Category 2 material, except in accordance with Article 1 3 of the Council
Regulation, or

& Category 3 material, except in accordance with Article 1 4 of the Council
Regulation,

(2) A person who contravenes paragraph (1) commits an offence and js
liable—

(@) on Summary conviction, to a clags A fine or Imprisonment for 2 term not
exceeding 3 mon ths, or to both, or

®) on con viction on Indictment, to g fine not exceeding €250,000 or
Imprisonment for 5 term not exceeding 12 months, or to both,

Poultry manure is classed as a Category 2 material.

The Animal By-Products Regulations strictly control the Transport of Manure
under Article 4(2):

“Transport of manure 4. (1) The Minister ma v authorise the transport of
manure between two points located on the same farm or between farms in
accordance with the second paragraph of Article 21(2) of the Council
Regulation and Section 4, Chapter I of Annex VIIT and point 6(b) of Chapter
1T of Annex VIIT to the Commission Regulation, (2) A person who transports
manure in the wreumstances referred to ip paragraph (1) without

This is the Fifth N itrates Regulations to be enacted in Ireland the purpose of which
is to “fo give effect to Ireland’s Nitrates Action Programme ursuant to Council
Directive 91/6 76/EEC concern ng the protection of waters against pollution ca used
by nitrates from 2 ricultural source’.

A copy of these Regulations ig attached to this appeal for convenience.

A ‘ r
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The definitions in theseRegulations are critically important in the determination
of this appeal particularly regarding the management of animal manure as an
organic fertiliser.

“agriculture” includes the breeding, keeping and sale of livestock (including
cattle, horses, PIgS, poultry, sheep and any creature kept for the production
of food, wool, skins or fur), the making and storage of silage, the cultivation
of land, and the growing of crops (including forestry and horticultural crops)

“application to land”, 1n relation to fartiliser, means the addition of fertiliser
to land whether by spreading on the surface of the land, injection into the
land, 6 [113] placing below the surface of the Jand or mixing with the surface
layers of the Jand but does not include the direct deposition of manure to land
by animals;

«chemical fertiliser” means any fertiliser that 1is manufactured by an
industrial process;

“livestock manure” means waste products excreted by livestock or a mixture
of litter and waste products excreted by livestock, even in processed for n1,

“organic fertiliser” means any fertiliser other than that man ufactured by an
1ndustrial process and includes livestock manure, dungstead manure,

farmyard manure, slurry, soiled water, silage effluent, spent mushroom 4,

compost, nonfarm organic substances such as sewage sludge, industrial by ———

products and sludges and residues from fish farms,’

“slurry” includes— (a) excreta produced by livestock while in a building or
yard, and (b) a mixture of such excreta with rainwater, washings or other
extraneous material or any combination of these, of a consistency that allows
it to be pumped or discharged by gravity at any stage in the handling process
but does not include soiled waters

“soiled water” has the meaning assigned by sub-article (2);

PART 2 FARMYARD MANAGEMENT

«“\inimisation of soiled water .

(1) An occupier of a holding shall take all such steps, as far as is practicable
for the purposes of minimising the amount of soiled water produced on the
holding.

(2) Without prejudice to the generality of sub-article

(1), an occupier of a holding shall ensure, as far as is practicable, that—

(a) (b) clean water from roofs and unsoiled paved areas and that flowing from
higher ground on to the farmyard is diverted away from soiled yard areas
and prevented from en tering storage facili ties for livestock manure and other
organic fertilisers, soiled water, and effluents from dungsteads, farm yard

manure pits, silage pits or silage clamps and rainwater gutters and

r
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downpipes where required for the purposes of paragraph (a) are maintained
in good working condition”

maintained and managed in such manner a5 1S necessary to prevent run-off
or seepage, directly or indirect] Y, Into groundwater or surface water, of such
substances”

these Regulations and the avoidance of water pollution.

(2) For the purposes of sub-article (1) an occupier shall ensure to have the
storage capacity likely to be required during periods of adverse weather
conditions when, due to extended periods of wet weather, frozen ground or
otherwise, the application to land of livestock manure or soiled water js
precluded”

11

“Capacity of storage facilities for poultry manure -

11. (1) Without prejudice to the generality of Article 8 the capacity of
facilities for the Storage on a holding of livestock manure produced by poultry
shall, subject to sup -article (2) and Article 7 4, equal or exceed the capacity
required to store all such Ij vestock manure produced on the holding during a

period of 26 weeks.

Article 16 states:
“Duty of occupier in relation to nutrient management 16 (1) An occupier of a
holding shall take ag 1far as is practicaple all such steps for the purposes of
preventing the application to land of fertilisers in excess of crop requirement
on the holding”

prior to export of I vestock manure from the holding.

II. 150 kg nitrogen per hectare from 8razing livestock manure or above
prior to export of I vestock manure from the holding from 1st Jan uary
2023,
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jii. 130 kg nitrogen perhectare from grazing lvestock manure or above
prior to export of livestock manure from the holding from 1st January
2024.

Iv. 100 kg nitrogen per hectare from grazing livestock manure or above
prior to export of livestock manure from the holding from 1st January
2025.

V. slurry produced by pigs on any holding from 1st January 2023.

From 1stJanuary 2023, low emission equipment shall be used to apply
Jivestock manure to arable land or the livestock manure shall be
incorporated within 24 hours.

(2) Organic and chemical fertilisers or soiled water shall not be applied
to land in any of the following circumstances—

(2) the land is waterlogged:

(b) the land is flooded or likely to flood;

(¢) the land is snow-covered or frozen;

(d) heavy rain is forecast within 48 hours, or

(e) the ground slopes steeply and there is a risk of water pollution
having regard to factors such as surface runoff pa thways, the presence
of land drains, the absence of hedgerows to mitigate surface flow, soil
con ditior and ground cover.

(3) A person shall, for the purposes of sub-article (2)(d), have regardto 4
weather forecasts issued by Met Eireann. A
(4) Organic fertilisers or soiled water shall not be applied to land—

?1) by use of an umbzlical system with an upward-facing splashplate,
b)

(c) by use of a tanker with an upward-facing splashplate, by use of a
sludge irrigator mounted on a tanker, or

@) (d) from a road or passageway adjacent to the land irrespective of
whether or not the road or passageway 18 within or outside the
curtilage of the holding”.

Article 23 sets out the requirements in respect of the Keeping of Records:

«99 (1) Records shall be maintained for each holding which shall
indicate—
(a) total area of the holding,
(b) eligible area of the holding,
(¢) cropping regimes and their individual areas,
(d) livestock numbers and type,
(e) an estimation of the annual fertiliser requirement for the holding
and a copy of any Nutrient Management Plan prepared in relation to
the holding,
(O quantities and types of chemical fertilisers moved on to or off the
holding, including opening stock, records of purchase and closing stock,
(g) hivestock manure and other organic fertilisers moved on to or off the
holding including quantities, type dates and details of exporters and
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importers, as the case ma y be, in a format specified by the Minister for
Agriculture, Food and the Marine,

(h) the results of an v so1l tests carried out in relation to the holding,

() the nature and capacity of facilities on the holding for the storage of
livestock manure and other organic fertilisers, soiled water and
effluents from dungsteads, farm yard manure pits, silage pits or silage

clamps, including an assessment of compliance with Articles 9 to 1 4,

(k) the quantities and types of concentrated feedstuff fod to grazing live-
stock on the holding,

() and the location of any abstraction point of water used for human

consumption from any surface wa ters, borehole, spring or well

(2) Where fertiliser is used on a holding and a certificate of the type
mentioned in Article 15 or 20 was Issued in relation to that fertiliser in
accordance with Article 32, a copy of the certificate shall be retained and
be available for inspection on the holding for a period of not less than
five years from the expiry of validity of the certificate”

Article 26 sets out the Offences and related matters in respect of non-compliance
with legislation:
26. (1) A person who contravenes a provision of Parts 2 to 6 and
Schedule 5 of these Regulations, excluding Article 17(, ), 6), (7), (10) and
(11), is guilty of an offence and shall be liable—
(@) on summary conviction to 2 Class A fine or to imprisonment for 2
term not exceeding 3 months or poth or,
() on conviction on indictment to a fine not exceeding €500,000 or to
Imprisonment for a term not exceeding one year or to both such fine and
such imprisonment.

13

The responsibility of the Local Authorities is set out below:

“Local authorities

30. (1) A local authority shall carry out, or cause to be carried out, such
monitoring of surface waters and groundwater at selected measuring points
within its functional area as makes it possible to establish the extent of
pollution in the waters from agricultural sources and to determine trends in
the occurrence and extent of such pollution.

(2) A local authority shall carry out or ca use to be carried out such Inspections
of farm holdings as is necessary for the purposes of these Regulations and
shall aim to co-ordinate jts Inspection activities with inspections carried out
by other public authorities.

(3) For the purposes of sub -article (2) a local authority shall aim to develop
co-ordination arrangements with other public authorities with a view to
promoting consistency of approach in inspection brocedures and
administrative efficiencies between public authorities and to avoid any
unnecessary duplication of administrative procedures and shall have regard
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to any inspection protocol which may be developed by the Minister, following
consultation with the Minister for Agriculture, Food and the Marine.

(4) A local authority shall, in the exercise of its functions for the purposes of
these Regulations—

(a) consult to such extent as it considers appropriate with the Minister, the
Minister for Agriculture, Food and the Marine, the Agency, Irish Water and
such other persons as it considers appropriate, and
(b) have full regard to any recommendations made, and comply with any
direction given, to the authority by the Agency in accordance with Article 29.

(5) A local authority shall follow any protocol established by the Minister for
furnishing a report of an inspection or inspections to the Department of
Agriculture, Food and the Marine and such other persons as it considers
appropriate for the purposes of these Regulations where non-com pliance has
been detected.

(6) A local authority shall maintain a register of all prior investigations
carried out by the local authority 1tself or by Irish Water within its
jurisdiction, and distances specified, for the purposes of Article 17”.

Article 31 is also relevant insofar as the sharing of information by the Local
Authority, the EPA and DAFM shall not be a breach of Data Protection:

«21. The provision of information by a Iocal authority, the Agency or the
Minister for Agriculture, Food and the Marine in accordance with Article 27,
29 or 30 of these Regulations shall not be a breach of the Data Protection

Acts, 1988, 2003 and 2018 ” “
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8.0 Planning Policy
This section examines the proposed development in the context of National,
Regional and County Development Plan policies and objectives:

8.1 Foodwise 2025

encompasses everything from primary agriculture to food and beverage
production, from fisheries and fish processing to forestry and forestry
outputs. Its strategic importance to the Irish economy, its roots in local
communities and jts strengthening global reach (the Industry provides
quality, safe and nutritious food to consumers in at least 175 countries
around the world) make it 2 sector unlike any other A renewed focus on
export growth, combined with 2 longstanding commitment to excellence,

Agri-food is embedded in local communities across Ireland in wa s that no 15

other industry can ma teh. It is the main economic driver in man y rural areas  _~

and, in terms of direct and indirect employment and wealth creation, its
impact across the country is unparalleled, Its standing as Ireland’s largest
indigenous in ustry is more than a question of economic ownership. The agri-
food sector uses more domestic inputs than an y other sector of the economy
and, as farmers, fishermen, forest owners and food businesses supply their
goods and services, their actions add to the common good in often
underappreciated wa ys. They are custodians of Ireland’s natural landscapes
and its environmental riches, while their support for local community
activities underwrite Ireland’s social and cultural wellbeing in countless

ways”
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«gystainability Food Wise 2025 recognises that a significant increase in food
production cannot be considered in isolation from its en vironmental impact,
in particular regarding concerns associated with the depletion of na tural
resources and the potential impact on climate change. To address this, future
food production systems must be as focused on managing and sustaining our
natural resources as they are on increasing production. Making the right
choices now will ensure that Ireland is well positioned to deliver sustainable

growth far into the future”.

The applicants’ commitment to sustainable farming is reflected in their existing
free range egg p oubry house which is an excellent model of the circular economy.
The hens are keptin a free-range house, which has solar generated electricity, and
the birds have access to the outdoors. The animal manure which is collected from
the barn is then sold to local customer farmers who need a supply of animal
manure to grow their cereals or for their grasslan d.The cereals which are grown
locally are then supplied to the Irish Animal Feed Industry / Local Feed milk,
proces sedand used to feed Irish Poultry (such as the applicant’s hens) and other
Trish livestock

“Environmental protection and economic com pditiveness are equal and
complementary- one will not be achieved at the expenseé of the other”

The environmental controls associated with the operation of a poultry farm of this ¢

scale are considerable and are essential. A site inspection will show the high — ——

environmental standards being achieved on this farm and in the existing Bellview
egg grading premises. The protection of the environment 18 ensured through the
provisions of the EIAR and the EPA licencing mechanism.

“Delivering growth

Food Wise 2025 identifies a number of areas that require strategic action if
the industry 1s to capitalise on, deliver and maximise the growth
opportunities in the years to 2025. In particular, it highlights the need for"
# the attraction, retention, and development of talent right along the supply
chain, supported by training that will foster the necessary technical and
entrepreneurial skill sets;

= a greater focus on market development that is consumer-insight driven, to
ensure Irish products are targeted at the right markets, and the right
segments within those markets. These consumer insights will help the sector
understand where its opportunities lie in emerging market opportunities,
allowing businesses to focus on exports that deliver the best returns;

# productivity improvemen ts that are driven by innova tion and the adoption
of the latest technologies; and

& value addition to sustainably produced primary ma terials, which will
support local employment growth, ensure the via bilityof local producers and
protect the en vironment and natural resources ot

r
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The applicant has grown this poultry business from scratch in 1978 when he set
up a small poultry farm at Bellview. He has invested considerably over the years
in enhancing the environmental quality of his farm and in creating a sustainable

A site inspection of the existing poultry farm on the landholding will clearly show
the commitment high environmental standards and animal welfare.

A site visit of his Bellview €gg processing plant will show the commitment to staff
welfare as well as animal welfare. Significant investment has been made in
innovation and technology on site, the installation of high-quality machinery on
site to protect staff from heavy lifting or repetitive strain injury. The An Bord

The proposed development is essential to meet the demand of the local economy
for eggs. Our client advises that the decision to refuse permission in this instance
has resulted in the loss of a contract with BWG Foods (Spar, Mace, Londis, XL,

. i . 17
“Food Wise 2025 stresses the need for ongoing improvements at producer and

processing levels. At producer level, it should be clear that future profitability
and viability will be driven by productivity Improvements through the
adoption and application of cutting-edge sustainable Dbrocesses and
technologies. Therefore, investment in the development of new technologies
that create more sustainable production systems must be a cornerstone of
achieving future 8rowth at primary production level. In addition, the
requirement for economies of scale at producer level will need to be
addressed. This will require measures to support land mobility and
consolidation in agriculture, as well as access to additional raw material in
the seafood sector”
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Growth projections for 2025

* On the basis of avail
achievable by 2025:
" Increasing the value of agri-food e
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The decision of the Planning Authority to refuse permission in this instance is
contrary to the above National policy on increasing the value of agri-food sector

and the creation of employment. The decision is based on a failure of the Planning
Authority to understand and acknowledge the existing legislative mechanisms ;4
that are already 1n place to ensure the regulation of the application of ani mal
manure as an animal by-product / fertiliser / soil conditioner.

“Eggs sector

The egg sector accounts for about €49m of agricultural output. There are
about 250 egg producers and about 800 people employed in the sector
including packing and ancillary activities. About 85% of eggs consumed are
home produced. Egg producers have shown themselves to be efficient and
progressive. Irish eggs enjoy an excellent Salmonella free status and most
producers are participants in the Bord Bia Egg Quality Assurance Scheme

which requires meeting strenuous standards on quality and traceability.

Poultry Food Wise 2025 Sectoral Briefs 82 Actions:

Improved animal health, welfare and bio -security awareness and
implementation through on-farm uwestment and training Investment in
poultry production facilities particularly energy efficiency to reduce input
costs Exploit the opportunities afforded by country of origin labelling
Consideration of an industry insurance fund’ to assist producers and
processors in the event of disease outbreak Consi dera tionof development of
“hicken complexes’ to allow the industry to operate on a more economic and
efficient scale with greater integration and collaboration Explore
opportunities for the increased use of quality assured produce in food service
Collaboration with processors to build on commercial opportunities and drive
returns from fifth quarter To implement the recommendations arising from
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programme into the Poultry Products Quality Assurance Scheme (PPQAS)
Roll out a carbon foot printing assessment and Improvement Pbrogramme for
poultry”

8.2 National Planning Framework: Ireland 2040
This section examines the proposed development in the context of the National
Planning Framework:

42/ Enhancing our Unique Rural Settings and the Communities who live
there

Rural communities and particularly those engaged in farming, operate as
custodians of the landscape by undertaking agricultural land management
at varying scales, However, the viability of man y landholdings is such that
halfof farm families now depend on off-farm income, much of which is focused
on urban settlements. Alternative land uses such as forestry and renewable
energy related development are also becoming more prevalent”,

The applicant has a proven track record in terms of good agricultural practices
and is a model example of high-quality farming and the provision of essential food
for the country. Having regard to the proven record and commitments to
sustainable farming practices the applicant should be supported in line with the
National Planning Framework .

“National Policy Objective 21

Facilitate the development of the rural economy through Supporting a
sustainable and economically efficient agricultural and food sector, together
with forestry, fishing and aquaculture and diversification into alternative on-

19



farm and off-farm acti vities, while at the same time noting the importance of
maintaining and protecting the natural landscape and built heritage w hich
are vital to rural tourism”.

The existing farm and egg plant are significant local employers in this rural area
and the EIAR shows their contribution towards sustainable and economically
efficient agriculture and food sector. Their ability to modernise and respond to
customer and ncreasd welfare improvements shows how adaptable they are and
how they are © mmited to being responsible far mers.

«4 1 | Strengthening Ireland’s Rural Fabric

Rural areas, including Gaeltacht regions and Ireland’s inhab ited offshore
islands, hold much of Ireland’s natural resources, biodiversity,
environmental qualities and landscape and contribute in a unique way to
Ireland’s culture. Rural areas are also a focus for living and working and for

recreational activities. The agrifood and tourism sectors, which are
particularly important for yural economies, employ in €xcess of 363,000

people (18% of the national workforce)”.

Having regard to the location of the proposed development on an existing farm

and having regard to the nature of the proposal which seeks to expand this existing

farm enterprise it should be supported in line with the above policies of supporting

agri-food and rural economies.
«4 5 | Open Countryside 20
The open countryside is and should continue to be a living and lived 111
landscape focusing on the requirements of rural economies and rural
communities, based on agriculture, forestry, tourism and rural
enterprise, while at the same time avoiding ribbon and over-spill

development from urban areas and protecting en vironmental qualities. ®

The proposed expansion is essential for a number of reasons: 1. To ensure the
consistent supply of eggs to the Ireland and 2. To ensure the continued viability of
the egg processing plant and 3. To improve animal welfare conditions on the farm
providing for improved spacefor the animals.

“4 6 | Planning and Investment to Support Job Creation

Ireland’s rural resources are some of our biggest assets and through the
development of the agriculture, food, forestry, tourism and renewable
energy sectors, the sustainable harnessing of these assets will not only
sustain local employment but also contribute to driving the national
economly.

Agriculture has traditionally been the most important contributor to
rural economies. While it is now providing less direct employment, it
remains important as a significant source of income and both direct and
indirect employment. However, it must adapt to the challenges posed
by modernisation, restructuring, market development and the
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resources that are agri — based, particularly in the areas of bip ‘energy,
bio technology, anaeropic digestion and compined heat and power. Ty
avord competition between various land use options, tailored land

21

4.8 | Investment Coordination
At EU level, the Common Agricultural Policy (CAP) has 2 significant
role to play in the development and maintenance of rural Ireland

change objectives, as well as in the continued community led local
development approach to rural development via the LEADER
programme

National Policy Objective 24

Working together with the Department of Rural and Community
Development and the Department of Agriculture, Food and the Marine,
establish a mechanism to co-ordinate structures for funding rural
development that can align with Ireland 2040 and other nationa]
Strategies.

8.2 | Resource Efficiency and Transition to a Low Carbon Econom 1y

Ireland has experienced a relatively high rate of land use change since
the early 1990s. Recent population growth has Jed to an increase in the
extent of dispersed residentia] and commercial development as well ag
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new Infrastructure, which have resulted in pressure on agricultural
Jand, designated nature conservation areas and water quality”.

8.3 Louth County Development Plan Policy 2021-2027:
This section examines the proposed development in the context of the Louth
County Development Plan 2021 2027:

Agricultural Enterprises and Buildings Development Management Guidelines —
Section 13.13.11.7

As farming practices evolve and continue to modernise, the design, scale and
layout of farm buildings and farmyards has changed. Depending on the farming
enterprise e.g. beef, dairying, pigs, poultry, organic or tillage, the type of housing,
Jivestock numbers and storage facilities will vary.

. Different farming types and enterprises will result in the criteria for
assessing applications focusing on different issues such as visual impact,
traffic, residential amenity and public health. Each application will be
assessed on its individual merit and will take account of the ability of the
local landscape to absorb the development, the capacity of the local
infrastructure including roads, water and waste water 1nfrastructure to
accommodate any additional loading and traffic movements, and any possible
impacts on the amenities of residents living in the vicinity of the
development. 2

Having inspected the site and assessed the proposed development we are satisfied
that the proposed structure is well located and sited to avoid any visual impact on
the surrounding environment. The height of the proposed structure and the
materials used would ensure that it would be absorbed into the local landscape .
Theseparation distance between the proposed buildirg and residential properties
is sufficient to ensure that their residential amenity is protected. The existing road
network is capable of accommodating the proposed structure and would not give
rise to any major increase in traffic movements. There have been no objections by
local residents to any of the last three planning applications.

. Ty assist in the assessment of planning applications for agricultural
buildings and in particular new farm enterprises on an undeveloped
landholding, a business plan setting out the requirement for the
development will be required. This shall include full details of the land
holding, livestock number and herd number (if applicable).

The total landholding in the ownership of the applicant measures 68 hectares
The farm currently houses 60,000 free range hens and the proposed development
intends to house 64,000 barn hens.

) New buildings shall be designed to maximise efficiency, address any
pollution con trol requirements (e.g. collect soiled water and farm waste
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management), provide additional feed and machinery storage areas,
and improve livestock welfare.

The proposed development is designed to the highest agricultural standards and
is intended to maximise efficiency. The proposed development is designed to meet

accordance with Department of Agriculture standards.

) 1t is acknowledged that the scale of agricultural buildings are such
that they will be visible from surrounding roads and public viewpoints.
However, new buildings shall pe Dpositioned and designed so they are
as unobtrusive as possible,

The proposed development is ideally positioned so that it will not be visible from
the public road and will be well screened from public view due to the topography

e When designing a building particular attention shall be given to the
sensitivity of the lan dscape in which it will be loca ted. If the scale and
height of the building is particularly large, the reasons for a building
of the particular size shall be set out. Wherever possible, new buildings
shall be clustered with existing buildings in the Yard

23

The clustering of agricultural structures is not appropriate in this instance due to
need to provide for sufficient space around the existing free range hen house
facility. The proposed development is to be sited to take advantage of the existing
farm road and is of a scale appropriate to the rural environment,

The height of the proposed structure is 8.7m and is to be constructed at the 61.00
contour requiring minimal excavation. The orientation of the building is such that
it will not visible from the public road.

. Finishes to buildings will normally include rendered/block walls and
dark coloured panels to the side and roof of buildings such as dark
8reen, red, or grey. Landscaping can assist in the integration of new
buildings into the landscape. Any plan ting shall include native species
only.

The proposed development is to be finished in green modular / precast concrete
panels typical of agricultural finishes.
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¥ Details of how any effluent and run off associated with the
development will be collected and stored within the farmyard shall be
provided

Animal manure will be collected and conveyed directly into the manure store from
the promsed poultry shed via a conveyor system. The manure storage building has
a capacity for 1100m3 (in addition to the 1,100 tonnes already provided under the
previously approved development and will have capacity for well in excess of 26
weeks required under SI 113 of 2022.

The protection of surface and groundwaters is ensured through the app ropiate
separation of clean and soiled waters and the provision of adequate storage
fa éilties.

In line with the requirements of the EPA and SI 113 of 2022 all clean
uncontaminated surface water from roof and yard space will be collected via the
proposed storm water attenuation system.

All washings water and soiled water is collected and stored in soiled water storage
facilities.

The protection of surface water qua lityin the area is ensured through the EPA

li cencing system which requires monitoring of storm water run-off from the site

on a weekly basis. This continuous monitoring, in addition to the mitigation 24
measures proposed in the EIA will ensure that surface water quality is protected

from any potential adverse 1mpacts.

ENV 2 To pursue the precautionary and the polluter pays principles in
relation to permitted development in the County.

The applicant as well as all customer farmers are required by law to comply with
ST 113 of 2022, as amended or any swb sequent amendment to/derogation from
same. This rigorous system of recording and monitoring ensures that there should
be no pollution arising from these farmingpractices and on no adverse impact on
water quality arising.

ENV 3 To seek to achieve European and National standards in relation to
air, noise and water qualty in the County and apply BAT standard
(Best Available Techniques)

The proposed development is designed to Best Available Techniques and a site
inspection will show that this farm operates to the highest standards. We are
satisfied that there are no issues in respect of noise, air and water quality arising
from existing operations and the mitigation measures proposed in the EIAR

should ensure the proposed development would not have any significant impact
on the environment.
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ENV 6 To implement the Louth County Council Noise Action Plan 2013-2018
In order to avoid, prevent and reduce the harmful effects, including
annoyance, due to environmental noise exposure.

Having regard to the location of the proposed development and having regard to
the nature of the proposed development there will be no risk of environmental
noise exposure arising from same.

The automatic feeding and ventilation systems within the poultry houses operate
on a 24-hour basis to ensure that the animals are kept fed and comfortable.

A detailed Noise impact assessment formed part of the EIAR and has shown that
the proposed development would not give rise to any noise impact.

ENV 21 To assess agricultural developments and associated agricultural
waste matters within the County in accordance with the Furopean
Union (Good Agricultural Practice for Protection of Waters)
Regulations 2017 for the purpose of preventing or eliminating the
entry of polluting matters to waters.

This has been replaced by the European Union (Good Agricultural Practice for
Protection of Waters) Regulations 2022 (SI. 113 of 2022) a copy of which is
attached.

The proposed development has been designed to comply fully with the
requirements of SI 113 of 2022 including the following requirements: 25
) Without prejudice to the generality of sub-article (1), an occupier of a holding
shall ensure, as far as js practicable, that— (a) clean wa ter from roofs and unsoiled

“Collection and holding of certain substances 6. (1) Livestock manure and other
organic fertilisers, soiled water and effluents from dungsteads, farmyard manure
pits, silage pits or silage clamps arising or produced in 2 building or yard on a
holding shall, prior to its application to land or other treatment, be collected and
held in a manner that prevents the run-off or seepage, directly or indirectly, into
groundwaters or surface waters of such substances”

General obligations as to capacity of storage facilities

“2) For the purposes of sup “article (1) an occupier shall ensure to have the storage
capacity likely to be required during periods of adverse weather conditions when,
due to extended periods of wet weather, frozen ground or otherwise, the
application to land of livestock manure or soiled water is precluded”

Capacity of Storage facilities for poultry manure
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11. (1) Without prejudice to the generality of Article 8, the capacity of facilities for
the storage on a holding of livestock manure produced by poultry shall, subject to
sub-article (2) and Article 14, equal or exceed the capacity required to store all
such livestock manure produced on the holding during a period of 26 weeks.

(2) The period specified in Schedule 3 shall, in substitution for that prescribed by
sub-article (1), apply in relation to livestock manure produced by poultry on a
holding where all the following conditions are met—

(2)t1llage or grassland farming is carried out on the holding,

(b) the number of poultry places on the holding does not exceed 2,000 places, and
(c) the holding compr 1sesa sufficient area of land for the application in a ccordance

with these Regulations of all Iivestock manure produced on the holding.

An examination of the EIA and application documents confirms that the proposed
development has sufficient capacity to cater in excess of 26 week for the holding of
poultry manure.

The duties of the landowner in respect of nutrient management are also set out in
ST 113 of 2022 which states inter alia as follows:

«16. (1) An occupier of a holdingshall take as far as is practicable all such steps
for the purposes of preventing the application to land of fertilisers in excess of crop
requirement on the holding.

Contrary to the assertions of the Planning Authority, SI 113 of 2022 requires that 26
the responsibility in respect of the application of fertiliser lies with the purchase
farmer and not with the supplier of fertiliser. The legislation clearly sets out the
responsibilities in terms of the application of organic fertiliser for the protection of
waters and the prevention of water pollution. These legal requirements are
outlined in the EIAR and should be considered in the carrying out of an
Ervironmental Impact Assessment. We are satisfied that such provisions enable
the carrying out of an Environmental Impact Assessment-

“Distances from a water body and other issues 17.

(1) Chemical fertiliser shall not be applied to land within 2m of any surface waters.
(2) Organic fertiliser or soiled water shall not be applied to land within— (a) 200m
of the abstraction point of any surface waters, borehole, spring or well used for the
abstraction of water for human consumption in a water scheme supplying 100m3
or more of water per day or serving 500 or more persons,

(b) 100m of the abstraction point (other than an abstraction point specified 1n

paragraph

(a)) of any surface waters, borehole, spring or well used for the abstraction of water

for human consumption in a water scheme supplying 10m3 or more of water per
day or serving 50 or more persons,

(c) 25m of any borehole, spring or well used for the abstraction of water for human
consumption other than a borehole, spring or well specified in paragraph (a) or (b),
(d) 20m of a lake shoreline or a turlough Iikely to flood, (e) 15m of exposed
cavermus or karstified limestone features (such as swallow-holes and collapse
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features), () subject to sub-article (12), 5m of any surface waters (other than a lake

or surface waters specified at paragraph (a) or (b)), or (g) the distance specified in
sub-article 2(0 shall be Increased to 10m for a period of two weeks preceding and

“(20) There shall be no direct runoff of soiled water from farm roadwa Vs to waters.
The occupier of a holding shall comply with any specification for farm roadways
specified by the Minister for Agriculture, Food and the Marine pursuant to this
requirement.

“(2) Organic and chemical fertilisers or soiled water shall not be applied to land in
any of the following circumstances— (a) the land is waterlogged; (b) the land is
flooded or likely to flood; () the land is snow-covered or frozen; (d) heavy rain is
forecast within 48 hours, or (&) the ground slopes steeply and there is a risk of
water pollution having regard to factors such as surface runoff pathwa s, the
presence of land drains, the absence of hedgerows to mitigate surface flow, soil
condition and ground cover. (3) A person shall, for the purposes of sub-article
@)d), have regard to weather forecasts issued by Met Eireann. (4) Organic
fertilisers or soiled water shall not be applied to land— (2) by use of an umbilical
system with an upward-facing splashplate, (b) by use of a tanker with an upward-
facing splashplate, (¢) b y use of a sludge irrigator mounted on a tanker,

(@) from a road or bassageway adjacent to the land Irrespective of whether or not
the road or passagewa Y 18 within or outside the curtilage of the holding.”

All of these legal requirements formed part of the EIAR and should enable the 27

carrying out of an Environmental Impact Assessment.

Part 5 of SI 113 of 2022 also sets out the legal requirements in respect of Keeping

of Records by the Occupier. This ensures full transparency in terms of the

application of organic fertiliser.

“Keeping of records p )V occupier 23,

(1) Records shall pe maintained for each holding which shall indicate—

(a) total area of the holding, (b) eligible area of the holding,

@ cropping regimes and their indi vidual areas,

(d) livestock numbers and type,

(e) an estimation of the annual fertiliser requirement for the holding and a copy of

any Nutrient Management Plan prepared in relation to the holding,

(D quantities and types of chemical fertilisers moved on to or off the holding,

including opening stock, records of purchase and closing stock,

@) livestock manure and other organic fertilisers moved on to or off the holding

Including quantities, type, dates and details of exporters and importers, as the

case may be, in a format specified by the Minister for Agriculture, Food and the

Marine,

() the results of an 1y soil tests carried out in relation to the holding,

(i) the nature and capacity of facilities on the holding for the storage of Livestock

manure and other organic fertilisers, soiled water and effluents from dungsteads,
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farmyard man ure pIts, silage p1'ts or silage clamps, including an assessment of
compliance with Articles 9 to 14,

() the quantities and types of concentra ted feedstuff fed to grazing live-stock on
the holding, and

(k) the location of any a bstraction pint of water used for human consumption from
any surface waters, borehole, spring or well.

(2) Where fertiliser is used on a holding and a certificate of the type mentioned in
Article 15 or 20 was issued in relation to that fertiliser in accordance with Article
32, acopy of the certificate shall be retained and be available for inspection on the
holding for a period of not less than five years from the expiry of validity of the
certificate”

Local authorities

30.(1) A local authority shall carry out, or cause to be carried out, such monitorin g
of surface waters and groundwater at selected measuring points within 1ts
functional area as makes it possible to establish the extent of pollution in the
waters from agricultural sources and to determine trends in the occurrence and
extent of such pollution. (2) A local authority shall carry out or cause to be carried
out such inspections of farm holdings as is necessary for the purposes of these
Regulations and shall aim to co-ordinate its inspection activities with inspections
carried out by other public authorities. (3) For the purposes of sub-article 2) a
local authority shall aim to develop co-ordination arrangements with other public
authorities with a view to promoting consistency of approach in inspection
procedures and administrative efficiencies between public authorities and to avoid
any unnecessary duplication of administrative procedures and shall have regard
to any inspection protocol which may be developed by the Minister, following
consultation with the Minister for Agriculture, Food and the Marine. (4) A local
authority shall, in the exercise of its functions for the purposes of these
Regulations— (a) consult to such extent as it considers appropriate with the
Minister, the Minister for Agriculture, Food and the Marine, the Agency, Irish
Water and such other persons as it considers appropriate, and (b) have fullregard
to any recommendations made, and comply with any direction given, to the
authority by the Agency in accordance with Article 29. (5) A local authority shall
follow any protocol established by the Minister for furnishing a report of an
inspection or inspections to the Department of Agriculture, Food and the Marine
and such other persons as it considers appropriate for the purposes of these
Regulations where non -compliance has been detected. (6) A local authority shall
maintain a register of all prior investigations carried out by the local authority
itself or by Irish Water within its jurisdiction, and distances specified, for the

purposes of Article 1 7

28

Having regard to the content of the Planner’s report it is submitted that the
Planning Authority are in their determination of this application acted contrary
to the provisions of SI 113 of 2022 in their asertion that the application of organic
fertiliser from this proposed poultry farm was not appropriate.

EE 55 To support rural entrepreneurship and rural enterprise development
of an appropriate scale at suitable locations in the County.

r
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This is a rural enterprise which started from small beginnings and now employs
40 people locally. This type of enterprise should be fully supported in this rural
area in line with the policy EE 55.

ith a proven track record in good environmentally sustainable agricultural
practices should be éncouraged and supported.

EE 61 To facilitate the diversification of the agricultural sector by supporting
alternative farm enterprises subject to the nature and use of an y
enterprise being compatible with the environment in which it is
located,

The proposed development would if permitted ensure g sufficient supply of eggs
for the existing Belview Eggs plant.

“Entrances and Sightlines — De velopment Management Guidelines — Section
18.16.17

29

characteristic of the road, observed traffic speeds, volume and type of
vehicles, efc.

These include the that the minimum visibility standards for new entrances
on local roads is 75m x 4.5 metres (0.6-1.05 metres visibility requirement over
ground)”

The utilisation of an existing farm entrance avoids the creation of additional
entrances and therefore complies with the above requirements,

The proposed development which provides for the expansion of an existing high
quality poultry facility accords with the above policy of establishing Louth as 5
“premier producer in the agri-farming, food and fisheries sector”.

] r
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8.4 Boyne Valley Food Development Strategy 2024-2028
The following sections from the recently adopted Boyne Valley Strategy are
relevant-

Opening Statements

Boyne Valley is a key part of [reland’s Ancient East’s strong food offering,

with a rich food heritage that 15 reflected in the scale and quality of
indigenous food and drink producers distributed across the region. Féilte

TIreland looks for every opportunity to encourage tourists to explore and stay
in the region for longer, increase spend and helping to drive revenue for local
businesses, which 15 why developing the Boyne Valley Food Development
Strategy 2024 — 2028 is so important.

“Soction 1 — Strategic Context

What the Plan is Addressing

Develop a producer centric approach ensuring the artisan food and drink
producer network are central to the Boyne Valley food story.

Maximise the economic opportunity to sustain our artisan food and drink
community.

Ensure sustainability 15 central to the Boyne Valley food story and how food
producers work with the local food service and hospitality industry”

Our Commitment to Sustainability 30

Our food strategy 18 based on our collective approach to sustainability. Our ~ —————

vision is for the Boyne Valley to be recognised as a leading region for food
sustainability and the role of food in contributing to our societal,
environmental and economic objectives. To achieve our sustainability goals,
this strategy commits us to;

1. Reduce our Boyne Valley food miles by encouragiing people to buy local and
seasonal produce to support our local growers and producers.

2 Contribute to our Jocal economies and ensure sustainable livelihoods for
our local growers and producers.

3. Showcase our local produce providing consumers with a direct connection
to the farmers and producers responsible for producing quality Boyne Valley
food produce.

4. Develop Boyne Valley food experiences that enhance people’s relationships

with food by connecting them with nature and the regeneration of our
agriculture, food systems, and food production”.

Section 2 — Discover Boyne Valley Flavours

“Strategic Objectives

3. Sustainable Food Economy — Linking producers with food service to
foster more sustainable local economies

3. Key Ares of Focus — Sustainable Food Economy
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Develop our profile for food sustainability by having higher levels of local
produce featured on local menus

Create the systems and structures to link our producers with our food service
network.

Create the platforms to showcase our producers and their products.

Deliver Discover Boyne Valle v Flavours initiatives that will generate demand for
our producers’ products.

Section 8 - Food in Tourism

Strategic Focus
Place — Communities of Food
Introducing visitors to our food comm unities across the Boyne Valley

Producers — Boyne Valley Producers
Placing Boyne Valley producers at the heart of the Boyne Valley food in tourism
experience

Section 4 - The Centre of Food Culture. Bo e Valle

Vision- A vibrant, creative, sustainable, regenerative and Interconnected food
culture

Mission- To create a national centre for food and drink culture, originated in the
Boyne Valley, to facilitate education, discussion, enterprise and advocacy by

connecting people to their food, soil and sea. 3
Values
Regeneration- Enhancing people’s relationship with food by connecting them
with nature and the regeneration of our agriculture, food systems and food
Dproduction”
Strategic Pillars
1. Food Culture
Celebrate and develop the food culture, in Ireland based on the
relationship society has with food, soil and sea, our food heritage and
wider stakeholders. /7
Preserve and build on our food heritage and craftsmanship. [7
Create a digital library of food heritage, craft and culture. [7
Create and provide access to authentic and immersive food experiences,
insight and transfer of knowledge working with the best of regional and
national quality food producers,
Facilitate learning through connective experiences between consumers
and food producers.
4. Enterprise
Grow our authentic Irish food culture which has a positive impact on all
our stakeholders.
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Increase the demand for sustainably produced local food of quality thereby
increasing the economic viability of quality food producers and food
businesses, through education.

Foster an entrepreneurial ethos and strengthen the conditions that
enables job creation through a stronger food culture.

Strengthen rural development and employment through a stronger food
culture.

Maximise our food tourism potential through the further development of
and sharing of Irish food culture and heritage”.

9.0 Grounds of Appeal

The decision of the Planning Authority is unreasonable having regard the
legislative background in respect of farming and also ignores the various High
Court and European Court of Justice Rulings in respect of the application of
animal manure.

The decision of the Planning Authority states as follows:

1. Due to the inadequacy of the information provided with the application,
particularly in relation to land spreading areas and biosecurity, climate
change, ground water, surface water and biodiversity, the Planning
Authority is unable to carry out a comprehensive environmental impact
assessment of the proposed development as required by legislation,
accordingly to permit the proposed development would be contrary to the 5,
proper planning and sustainable development of the area .

2 On the basis of the information provided with the application, particularly
in relation to the land spreading areas, climate change, ground water,
surface water and biodiversity, the Planning Authority cannot be satisfied
that the proposed development individually, or in combination with other
plans or projects would not be likely to have a significant effect on European
site North-West Irish Sea SPA (No. 004236), or any other European site, 11
view of the site’s Conservation Objectives. In such circumstances the
Planning Authority is precluded from granting permission.

The Grounds of appeal are expanded on hereunder:
1. The decision of the Planning Authority is unreasonable having regard to
the considerable legal controls already in place in respect of the storage,
handling, management and land spreading of animal manure.

2. The decision of the Planning Authority ignores the fact that the application
of animal manure on third party farmlands from the existing activity, 1s an
existing approved (by Louth Co. Co. and the E.P.A) and authorized (by S.I.
113 of 2022) practice and that this practice utilising the existing organic
manure, organic manure form other sources and /or chemical fertiliser is
appropriate, sustainable, and lawfully carried out in accordance with the
Good practice regulations and will take place irrespective of the decision to
grant planning permission.

e r
Mulhussey, Maynooth M 086 8288 370 E ™ Ger Fahy
Co. Kildare, W23 X8X5 E gerfahyplanning@gmail.com 4 =

Planning

—



3. We disagree with the Planner’s report statement that “groundwater,
surface water and biodiversity have not been adequately considered in
relation to the potential impact on designated EU sites”.

4. The most recent High Court judgement in is relevant and a copy of that
judgement is attached hereto Peter Sweetman Applicant -andThe
Environmental Protection Agency, Ireland and The Attorney General
Respondents -and Michael Noel O’Connor [2024] IEHC 55 is relevant in the
determination of this appeal, particularly having regard to the fact that this
application will be the subject of an amendment to the EPA licence.

5. We refer to the High Court and Supreme Court case An Taisce - National
Trust For Ireland Appellant -And - An Bord Pleanala, The Minister For
Communications, Climate Action And The Environment, Ireland And The
Attorney General Respondents -And Kilkenny Cheese Limited (Formerly
JHOK Limited)(No.2) which is relevant to the determination of this appeal.

6. We refer to the following decision of An Bord Pleanila Ref: ABP-308942-20
in respect of the development of a Biogas Plant in Galway, which is relevant
to this case.

The above Grounds of Appeal are expanded on hereunder:

33
1. The decision of the Planning Authority is unreasonable having regard to

the considerable legal controls already in place in respect of the storage,
handling, management and land spreading of animal manure.

As outlined above there are strict legal controls in place in respect of the storage
of animal manure. The legislation and case law defines animal manure as an
Animal By-Product and not a waste when it is applied to land as organic fertiliser.

This stringent legislation is considered in the preparation of the EIAR and was
sufficient to enable an Environmental Impact Assessment to be carried out.

It must be accepted that planning permission is not required for the application of
organic fertiliser by land spreading, the custodians of these lands i.e. the customer
farmers are not a party to this application and are not subject to any conditions
that may be imposed as a result of same, and in any event the E.P.A. Licence that
the current and proposed developments operate/will operate under takes
precedence when it comes to the management to organic fertiliser (as for all
environmental conditions) . The planning authority are precluded from imposing
environmental conditions on an activity that required an E.P.A. Licence. This is
governed under separation legislation which is set out above and in the EIAR
submitted with the planning application.

It must also be accepted that the application will be the subject of an EPA licence
and the application for the licence will include the same EIAR which will be

- 5
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examined by the EPA as the competent authority respect of the issuing of the
licence. The EPA licence will include conditions 1n respect of the management,
handling, transport and land spreading of animal manure. As outlined in the
above legislation detailed records must be kept for 5 years in respect of same.

The legal controls in respect of the application of organic fertiliser are the Nitrates
Regulations and Animal By-Products Regulations and the application of same is
monitored and controlled by the DAFM and Local Authorities.

Section 34(13) of the Planning and Development Act applies 1n this instance.

The application for permission and the EIAR provides for the regulation of the
poultry manure/organic fertilisers at the installation and contemplates its future
use off-site, this does not mean that it regulates, authorises or assesses the future
use. The planning system is required as a matter of proper planning and
development to understand the other legal parameters and regulations in respect
of the process that does not mean that there is a gap or a lacuna in the EIAR
process to warrant a refusal in this instance. Section 34(13) of the Planning and
Development Act 2000 as amended applies in this instance and the planning
system must accept that there are elements to a development which are beyond
the control of the planning system but which are clearly regulated under other
regulations .

Ths has always been the case as EPA licences, the DAFM and DOEHLG
regulations Animal By--Products, SI. 113 of 2022 etc.,) sit hand in hand with a
planning permission in the same way a Fire Cert is a requirement under a
different code.

34

The planner’s report states “Furthermore it 1s not clear how frequent the washing
of the house will occur or what quantum of soiled water will be’. This is incorrect.

Page 68 of the EIAR states as follows:

“Spiled water from the proposed development where applicable, will be
collected in dedicated soiled water collection tanks, located as detailed onthe
site plan. The houses (existing and proposed) will operate on a dry manure
and dry-cleaning system, whereby the houses are blown down and only
washed infrequently (not more than once per annum. Estimated soiled water
production will be c¢. 200m3 (increasing from c. 100 m?3) / annum. This soiled
water will then be applied to the lands in accordance with S.I. 113 of 2022,

as amended. Soiled water storage facilities (>100m3 to comply with the 26-
week storage requirements of S.I. 113 of 2023 are to be provided on site as
per the enclosed drawings. As acknowledged by Louth Co. Co., the European

Union (Good Agricultaral Practice for the protection of waters) Regulations
2022, SI 113 of 2022, deals with the requirements as to the manner of
application of fertilisers, soiled waters etc. The purposes of these regulations
is to protect surface and ground waters and same details all necessary
measures to prevent pollution and/or to protect water quality. A map is
included in Appendix 6 indicating the location of the customer farmlands.
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The applicant has an additional c. 2Ha hectares of lands (in excess of that
required for the range area for the hens for the existing enterprise and the
site area for the proposed development) suitable for the application of soiled
water. The organic N stocking rate on these lands is ¢. 0 kg organic
N/Ha. The application of an ¢. 200 m3 of soiled water to these lands with an

estimated Organic N content of ¢, 1.37 kg organic N/m? will increase the

organic N application rate on these remaining farmlands from the proposed
development to c. 137 kg organic N/Ha, well inside the 170 kg organic N/Ha

Limit. Alternatively, this soiled water can be allocated to the customer
farmers as identified in Appendix No. 1”

Page 84 of the EIAR states:

“Soiled water from the proposed development will be collected in a number of
dedicated soiled water collection tanks, 4 existing and 1 proposed, total
capacity c¢. 120 m3 or > 26 week storage capacity. This soiled water will then
be applied to the lands in accordance with S.I. 113 of 2022 in accordance with
the Nitrates Regulations. Normal operations on the site of the proposed
development, will not cause any pollution of soil”,

Appendix 1 of the EIAR includes customer farmers’ herd numbers. (in accordance
with the provisions of Section 31 of S.I. 113 of 2022

Dept. Of Ag Total N
2 § 2023 1
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The Planner’s report states as “Land spreading of manure and soiled water should
be included as a refusal reason”. Planning permission is not required for land
spreading of manure and soiled water. It is governed under separate legislation.
This application for permission does not seek to regulate or authorise the use of
poultry manure on third party lands, which is already regulated under separate
legislation and under the EPA licence. The decision of the Planning Authority fails
to accept that the management of animal manure as an Animal By-Product is
already governed under separate legislation.

The Planner’s report states “ Whilst this land spreading may be required to comply
with SI 113 of 2022 it has not been demonstrated in the EIAR that it does not
present a potential risk to water quality’.

This statement shows a complete and utter lack of understanding of the legal
requirements of SI 113 of 2022. The term “may” is incorrect as farmers are
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required by law to comply with SI 113 of 2022 which is the legal mechanism put
in place by the legislature for the protection of waters. Non-compliance with this
legislation can result in a conviction and fine. The correct term therefore is the
applicant, and any customer farmers “shall” comply with SI 113 of 2022.

The planner’s report suggests that only scant details regarding customer lands
have been included in the EIAR. Section 34(13) apphes in this instance as
planning permission is not required for the spreading of lands and the apphicant
has no control over third party lands, or third-party farmers that carry out lawful
practices that are regulated, controlled and monitored under separate specific
applicable legislation. Conditions cannot be imposed on third party lands /
persons. The EIAR shows an understanding of this legal situation and is satisfied
that the legal requirements of SI 113 of 2022 are in place to ensure the protection
of ground and surface waters onthird party lands.

2. The decision of the Planning Authority ignores the fact that the application
of animal manure on third party farmlands from the existing activity, is an
existing approved (by Louth Co. Co. and the E.P.A) and authorized (by S.I.
113 of 2022) practice and that this practice utilising the existing organic
manure, organic manure form other sources and /or chemical fertiliser is
appropriate, sustainable, and lawfully carried out in accordance with the
Code of Good Practice Regulations and will take place irrespective of the
decision to grant planning permission. 36

The decision of the Planning Authority ignores the fact that the applicant and his

farming customers are already carrying out this practice in accordance with the

EPA licence and in compliance with the permission granted for the existing facihity

as well as being in full compliance with the legislation outlined above.

Poultry manure and wash water are not emissions or waste (as those terms are
defined by law), it is an Animal By-Product and its management and handling are
strictly controlled as outlined above. There is no intention to discard this material
and therefore it does not constitute a waste.

The application and EIAR has identified that there are customer farmers who are
1ndependent farmers who have a need for this organic fertiliser. In line with the
legislation above customer farmers are entitled to utilise this organic fertiliser on
their lands and do not require planning permission to do so. They must however,
comply with SI 1113 of 2002.

The de cisionof the Planning Authority ignores the fact that the applicant in his
current farming operations and his customer farms are operating in accordance
with the legislation and have a proven track record in that regard.

The practice proposed is no different than that currently carried out by the
existing facility and the majority of poultry farms country wide.
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The applicant and his customer farmers have g proven track record in this areg in
te

37

We note that in the High Court Case of the Kilkenny Cheese Company the An
Bord Pleanala Inspector’s point regarding the State’s need to work to meet food
demand while contributing to climate commitments “Including avoiding the
perverse incentive to off-shore agricultural activity to less carbon -efficient
production systems and locations”.

It should be noted that the decision of the Planning Authority to refuse permission
in this instance hag resulted in retailers being forced to source eggs from the UK
and Europe in order to meet the demand for eggs in this country. This is
unsustainable and has a serious impact in terms of “food miles” and carbon
footprint.

The Inspector’s comments in paragraph 8.4.2 of the Inspector’s report in respect
of that case are also relevant in that the effects on “individual farms would be too
remote” and at Paragraph 12.3 the Inspector states that it is not practicable to
assess the potential indirect effects of milk production on all Natura sites, but it

AR r
Mulhussey, Maynooth 086 8288 370 : ™ ger Fahy
Co. Kildare, w23 Xgxs E gerfahyplanning@gmail.com g : Planning

Ireland

m——




can be concluded in general terms that the continued implementation of
programmes and mitigation measures will mitigate potential indirect effects.

The sections regarding the management of effluent Section 29 and 30 of the High
Court Judgement are relevant and applicable in respect of this appeal’

«99 As regards the impact of treated effluent, again assuming that the
apphcant 18 entitled to make the point, that does not mean that the applicant
is entitled to reconfigure the evidence in the judicial review context. The
important point here 15 that the applicant did not present any con tradictory
scientific evidence and indeed nobody did. In such circumstances 1t was Open
to the board to conclude that the pollutants from the effluent discharged will
not affect the European sites, even though the applicant is now Sa ying that
the board should have assessed volumes rather than just concentrations.
There wasn’t anything pefore the board to make the volumes an issue that
warranted express consideration or any material supporting the view that

they created scientific doubt. (See generally on this issue Reid v. An Bord
Pleandla [2021] IEHC 230 (Unreported, High Court, 12th April, 2021)).

30. Had there been any such evidenre before the board, I wouldn’t have
considered it a sufficient defence to say that this would be a matter for the
EPA, as contended by the board and the developer. While s. 99F(1) of the
[Environmental Protection Agency Act 1992 has the effect that the board can’t
impose conditions to control emissions, it can still refuse permission on 38

«snvironmental grounds” under s. 9dF(2). So it must, therefore, fully and —_—— —

properly consider the emissions situation”.

Having regard to this judgement we would submit that the Planning Authority in
their decision did not present any contradictory scientific evidence to explain why
they could not carry out an Environmental Impact Assessment. They simply chose
to ignore the extensive information before them in the EIAR and also to ignore the
legislation in place. As the High Court judgement stated it is a matter for the EPA
in that regard.

Having regard to the foregoing we would also submit that the project the subject
of this planning application is the extent of the “project” for the purposes of the
EIA directive and includes developments to which it is functionally related but
does not include land spreading of third-party lands which are more remote and
are already controlled by separate legislation and the EPA licence.

The decision of the Planning Authority amounts to a failure on the part of the
Planning Authority to appreciate and accept the normal practicalities of farming
operations and the considerable amount of le galisation in place governing 1ts
management and application.
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4. The recent High Court judgement in ig relevant and g copy of that
judgement ig attached hereto Peter Sweetman Applicant -and The
Environmental Protection Agency, Ireland and The Attorney General
Respondents -and Michael Noel O’Connor [2024] IEHC 55 is relevant in the
determination of thisg appeal, particularly having regard to the fact that this
application will be the subject of an amendment to the EPA licence.

use of poultry manure and wash water for land spreading as organic fertiliser. 39

The proposed development is not located in or near any European sites. Organic
fertiliser generated by the proposed development will be sent offsite for sale to
purchase farmers who are required by law to apply the organic fertiliser in
accordance with the Nitrates Regulations and the European Animas] By-Product
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Regulations (EC Reguldion No. 1069/2009 and Commission Regulation 142/2011),
(Animal By-Product Regulations).

The application of organic fertiliser on gpread lands of third-party farmers will
take place on these lands irrespective of the proposed development as these
farmers have a need for this organic f ertiliseras an input into their crop growing.
It 1s also appreciated that the applicant has a very strong proven track record in
this regard dating back to 1978 and his current operations are fully compliant with
the EPA licence and the existing permissions on his landholding.

Having regard to the fact that an application for a licence will be made under the
EPA Act 1992 for an Intensive poultry house at the installation, the management
of animal manure handhing will be strictly controlled in accordance with the
licence and other relevant legislation. This planning application does not apply for
planning permission for land spreading of organic fertiliser which will take place
on third party lands irrespective of whether this proposed development 1s
permitted as it is a necessary input into tillage and grass growth. Where it occurs,
it must aecur in accordance with the Nitrates Regulations and SI 113 of 2022
accordingly there would be no pollution or environmental effects on site. This was
completely ignored by the decision of the Planning Authority.

The judgement (Peter Sweetman Applicant -and The Environmental Protection
Agency, Ireland and The Attorney General Respondents -and Michael Noel
O’Connor [2024] IEHC 55) confirmed that when land spreading activiies which
take place within European sites are restricted by legislation which adds a further
band of protection for same, for example the 2011 Habitats Regulations, in
addition to the Natrates Regulations, which apply within a European site require
written consent from the relevant Minister before performing particular
operations on or affecting particular habitats.

40

In assessing the proposed development, it 1s important to have regard to the
st atutoryprovisions which underpin the decision. The Planning Authority in their
determination of this application failed to have regard to the statutory provisions
in place.

The decision of the Planning Authori tyfails to acknowledge or accept that poultry
manure and wash water are animal by-products and not a waste or emission and
their future use and regulation off-site are governed by the Animal By-Products
Regulations and may also be treated as a “organic fertiliser”, the use and
regulation of which off-site are governed by the “Nitrates Regulations” which
implement the Nitrates Directive (91/675/EEC) and are not governed by the
Industrial Emissions Directive.

The Industrial Emissions Directive Defines “emission” as meaning the direct or
indirect release of substances, vibrations, heat or noise from individual a diffuse
sources in the installation into air, water or land. Poultry manure does not
constitute an emission to water or air for the purposes of Industrial Emissions
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1. The proposed development is not located within a European Site.
2. The are no surface water pathways connecting the installation to European

3. The risk of surface water or groundwater contamination as a result of
accidental emissions during washing activities, or from spillage from the

European sites.
4. The manure generated in the installation is a high dry matter content and

41

significant effect on any FEuropean site.

5. Wash water is used as fertiliser on lands that are not within the application
site boundary, in accordance with the Nitrates Regulations. Poultry manure
1s transported to be used as an organic fertiliser on land in accordance with
the Nitrates Regulations.

existing and proposed activity, but also from all other sources used by the customer
farmers, with a view to ensuring there is no downstream environmental pollution,
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and ensuring that there 18 an cumulative assessment of all fertiliser sources used
by a customer farmer regardless of where they originate . As previously detailed
this information can then be shared between DAFM, the EPA. and LCC as
provided for in Section 31 of S.I. 113 of 2022. We submit that the regulatory
systems in place will ensure that cumulative impacts as a result of the use of
organic fertiliser on land from this activity will not have a significant effect on
European sites. The determination of this planning application should have regard
to the legal obligations that are already in place in respect of the regulation of the
application of anmmal manure whilst having regard to the provisions of Section
34(13) of the Planning and Development Act.

The activities which can take place within European sites are restricted by
legislation. Allpersons must obtain the written consent from the relevant Minister
before performing particular operations on or affecting, particular habitats where
they occur on lands/waters within the Special Area of Conservation. Hence,
further controls exist for the spreading of fertilisens within Kuropean sites.
Therefor the use of poultry manure and wash water as fertiliser in accordance
with the Nitrates Regulations will not cause environmental pollution, and
therefore the use of the wash water and poultry manure as fertilisers from the
activity will not have a significant effect on any European sites.

The decision of the Planning Authority 18 unfair and unreasonable and fails to
accept that the regulatory system already in place will ensure that cumulative

impacts as a result of the use of organic fertiliser on land from this activity will 45

not have a significant effect on the environment or any European sites. —————

Furthermore, the Planning Authority decision also fails to acknowledge that
further regulatory controls exist for the spreading of f ertilisers within European
gites. It must be accepted that having regard to the regulatory system in place
regarding the management of animal manure that the use of poultry manure and
wash water as organic fertiliser, arising from the proposed development, in
accordance with the Nitrates regulations would not cause environmental
pollution.

Having regard to the judgement of Sweetman v EPA and the Attorney General
and Michael Noel O’Connor [2024] IEHC 55 we would submit that the Planning
Authority in their refusal have failed to correctly define the ambit of their
statutory and regulatory pOwWers and the powers of the EPA under the EPA Act
1992 as applying to the intensive farming of poultry within the inst allaion
boundary .

The decision of the Planning Authority should not extend to the authorisation of
the possible end-use of poultry manure by third party on third party lands outside
of the appeal site as same relates to persons / lands not associated with this
activity or within the remit of this application, and which relates to activities

carried out by third parties that are already legislated for _authorised, recorded,
and monitored under S.I 113 of 2022.

4
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Planning permission is not being sought and is not required to regulate the future
use off-site of poultry manure or wash water as an animal by-product or as an
organic fertiliser. The determination of this application does not regulate the
possession, transportation, handling, use or application of poultry manure and
wash water which are the subject of separate legislation. Section 34(18) of the
Planning and Development Act 2000 (as amended) applies “(13) A person shall not
be entitled solely by reason of a permission under this section to carry out any
development”.

Waste is defined as any substance or object which the holder discards or intends
or is required to discard. The EIAR submitted with this application clearly defined
the poultry manure as a by-product and organic fertiliser and not a waste.
Provisions are made for the record keeping as part of the EIAR and under the
Nitrates Regulations and Animal By-Products Regulations to keep records in
respect of the movement of this material as is required by law.

The movement of other waste generated by the proposed development will be
controlled strictly under the legislation and EPA licence by way of a condition of
that licence. It is submitted that the conditions of the licence will satisfactorily
ensure that the proposed development would not give rise to any impact on
groundwater or surface water.

The EPA licence will include conditions in respect of the handling of organic
fertiliser during loading and unloading as well as the requirement for recording
all movements off site in an “organic fertiliser” register on an annual basis
including inter alia the customer farmer receiving the organic fertiliser and the
submission of completed records of the movement of organic fertiliser from the
installation to the Department of Agriculture, Food and the Marine in accordance
with ST 113 of 2022 European Union (Good Agricultural Practice For Protection
Of Waters) Regulations 2022.

43

The decision of the Planning Authority fails to acknowledge or appreciate that the
EPA licence will include conditions for ensuring the appropriate recording of the
movement of organic fertiliser which is regulated by the Nitrates Regulations 2022

The EIAR clearly provides that both the Animal By-Products Regulations and SI
113 of 2022 Code of Good Practice for end-users of Poultry Manure sets out what
the legal obligations and good practice requirements are for end-users of poultry
manure as organic fertiliser/soil improver.

The decision of the Planning Authority does not accept that persons intending to
land spread poultry manure (end-users or purchase farmers) are required by law
to comply with the Animal By Products Regulations Regulation (EC) No 1069/2009
(21st October 2009) and Regulation (EU) No 142/2011) and SI 113 of 2022
European Union (Good Agricultural Practice for the Protection of Waters)
Regulations when it comes to the use of poultry manure as an organic fertiliser.
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It is anticipated that the EPA hcence would include conditions that poultry
manure will be removed by an authorised person under the Animal By-Products
Regulations.

Contrary to the assertions made in the decision of the Planning Authority the
removal and subsequent use of the manure and wastewater must be in accordance
with the Animal By-Products Regulations, which has been deemed by the
legislature as the most appropride mechanism for the management of this
material .

The protection of water quality from pollution of agriculture is not a new
phenomenon and since 1991 the Nitrates Directive has south to protect water
quality and promote good farming practices. SI113 of 2022 is the Fifth Nitrates
Action Programme in Ireland.

Since 2005 the Nitrates Regulations have provided a statutory definition for good
agricultural practices to protect water including where and how land spreading
can occur and be monitored. The decision of the Planning Authority fails to
acknowledge or appreciate that there 15 already a stringent regulatory framework
surrounding the application of organic fertiliser.

The Nitrates Regulations 2022 provides for the detailed ue — including the
spreading on land outside of an installation — of organic fertilisers which includes
poultry manure and wash water. a4
ST 113 of 2022 sets out the requirements in terms of the application of fertilisers

and soiled water and includes the separation distances from water bodies. There

are also strict regulations regarding the timing of the application of fertiliser
including that is shall not be applied to land in the following circumstances:

“(a) the land is waterlogged:

(b) the land is flooded or likely to flood>’

(o) the land is snow-covered or frozen

(d) heavy rain is forecast within 48 hours, or

(e) the ground slopes steeply and there is a risk of water pollution having
regard to factors such as surface runoff pathways, the presence of land
drains, the absence of hedgerows to mitigate surface flow, soil condition and
ground cover.

All of these strict regulations are ignored in the decision of the Planning Authority.

The decision of the Planning Authority fails to understand or appreciate that the
Nitrates Regulations make it possible for the Department of Agriculture, Food and
the Marine to know and take account of the additional input of nitrogen and
phosphorous from the activity, with a view to ensuring there is no downstream
environmental pollution.
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Based on the foregoing and having regard to the fact that this is a licensable
activity which will obtain a licence from the EPA, it is clear that the regulatory
systems already in place will ensure that the cumulative impacts as a result of the
use of organic fertiliser on land from the activity will not have a significant effect
on the environment or an any European sites and the decision of the Planning
Authority is therefore unreasonable. The Department of Agriculture Forestry and
Marine record 3 system and online fertiliser register takes account of all fertiliser
mputs used by a farmer from all potential sources to ensure that the customer
farmers are compliant with SI 113 of 2022.

The applicant intends to sell the animal manure to purchase/customer farmers
with a demonstrated agronomic requirement for organic fertiliser particularly in
the local tillage producing farms who will in turn supply feed to the Irish Feed
Industry to supply farms such as the applicants. The application for permission is
for this installation only and the Planning Authority and EPA (under the EPA Act
1992) have no jurisdiction (and as seen in the relevant case law in the case of the
E.P.A. under whom this site will have to operate), have no desire to seek to control
spread lands outside the application site which are strictly controlled under other
legislation outlined above.

5.  We refer to the High Court and Supreme Court case An Taisce - National
Trust For Ireland Appellant -And - An Bord Pleanala, The Minister For
Communications, Climate Action And The Environment, Ireland And The
Attorney General Respondents -And Kilkenny Cheese Limited (Formerly a5
JHOK Limited)(No.2) which is relevant to the determination of this appeal.

An Taisce - The National trust for Ireland v An Bord Pleanala & ORS, [2021] IEHC

254, [2021] IEHC 422, [2021] IESCDET 109]

The companies sought planning permission to construct a cheese manufacturing
plant in Co. Kilkenny. Kilkenny County Council had granted planning permission
for the development on 14 November 2019. An Taisce, appealed the granting of
this permission to An Bord Pleanéala, who granted planning permission on 30 June
2020. One of the arguments made by An Taisce was that the milk required for the
cheese would need to come from 4,500 farms. The indirect effects from these dairy
farms may adversely impact Ireland’s ability to meet its climate and
environmental policy targets.

The Court found that the planning permission was not invalid over An Bord
Pleanéla’s failure to conduct an assessment of the upstream impact of milk
production. The Inspector considered there would be an indirect impact from the
milk production but that this would be mitigated by production efficiency and
Glanbia’s sustainability programme. The Inspector also considered these
emissions are already accounted for and regulated through the National Climate
Action Plan as part of dairy sector emissions.

The Court agreed and held that the effects of milk production are too remote and
are sufficiently removed from the development to be assessed in site-specific
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terms. Therefore, it is not to be considered part of the development for the purposes
of an Environmental Impact Assessment (EIA) or Appropriate Assessment (AA).
The CJEU had already given guidance on the key distinction, which is that
between “programmatic’ measures and the “proced wes for grant of an
environmental permit” .

“In his judgment in the High Court Humphreys J rejected the appellant’s

central argument regarding the off-site environmental impact of the
proposed milkproduction, saying (at para. 46)- '

The basic reason is that effects of raw material production where such
production is sufficiently removed from the project as not to be capable of
assessment in site-specific terms are not to be considered part of the project
for the purposes of the EIA or AA. Such effects need to be considered on a
more programmatic basis and hence lie outside the direct purview of grounds
from challenging an individual planning decision.”

We would submit that this is relevant to the determination of this appeal insofar
as the fact that animal manure is an output from the proposed development in the
same way that milk was an input to the Kilkenny Cheese factory. We would
submit that the lands on which the customer farmers spread the organic fertiliser
purchased from the proposed development are sufficiently removed from the
project as not to be capable of assessment in site-specific terms and therefore
cannot be considered as part of the project for the purposes of the EIA or AA. Such
effects should be considered having regard to the EPA licence and the conditions
attached thereto and also to the legislation as outlined above.

46

6. We refer to the following decision of An Bord Pleanéila Ref: ABP-308942-20
in respect of the development of a Biogas Plant in Galway, which is relevant
to this case.

We refer to a decision of An Bord Pleanala Ref: ABP-308942-20 and the Inspector’s
report in respect of same. The Inspector’s report at section 7 .3.3 stated as follows:

“Accordingly, I do not consider that it is feasible or practical to carry out an
assessment of the impacts of feedstock supply within a multiplicity of defined
sources. Furthermore, I would contend that none of the feedstock inputs are
being produced with the sole intention of supplying the AD process. The
silage, slurry and agri-food residues are already being produced and in the
event of a ‘do-nothing’ scenario would have to be disposed of by alternative
means.

7 3 4. A similar situation occurs with regard to the digestate produced from
the anaerobic digestion process. It will be s uitable to be used as an organic
fertiliser on agricultural lands and. again. I consider that the identification.
assessment_and control of the land-spreading Jocations is infeasible in the
context of the current application. The EIAR, by highlighting the
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The applicant has demonstrated as part of the EIAR that there is a local demand

for this organic fertiliser which will be required to replace chemical fertiliser. This 47

is required in order to meet climate change requirements. The extract below shows -_

that there has been a significant reduction in the amount of chemical fertiliser
being applied since 2018 with 31% less chemical fertiligser being applied in 2023
than in 2018.

.
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"The 18%-reduction of chemical mtrogen will feedinto reduan the sector's gresmhouse gas emiss| ns
g g

tor 2023. Chemical mitrogen use.ts 319 lowenn 2@3 than the base year of 2018 Thas large reduction in
chemical mitrogen shows that f2 rmes are. beirgstrategic i theiruse of fertiliser on farm. This red uced
mtrogen use Is being underpinn edby increase juse of soil analysis, lime, ¢ Jttleslurry, clover and

multspecies swards on farm”

Table 1: Chemical nitrogen use for the period 2018 t0 2023

Year Chemical nitrogen nutrient (tonnes) Change on previ ousyear

2018 408,495 +1N%
2019 367,364 -10%
2020 379,99 +3%
200 399,164 +5%
2022 343,193 -14%
2023 280,569 -18%

2025 Target <330,000

2030 Targ& <300, 000

Source: DAFM Fertiligr SalesQy 2023
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Tt should also be noted that in a “do nothing” scenario these customer farmers will
simply have to source organic fertiliser elsewhere or use the equivalent chemical
fertiliser.

10.0 Conclusion

The application of organic fertihiser as fertiliser in accordance with the Nitrates
Regulations will not cause environmental pollution and the EIAR proves beyond
reasonable scientific doubt that the use of organic fertiliser from the proposed
development as a fertiliser would not have a significant effect on the environment
or any European Site.

The decision of the Planning Authority completely gnores this fact. The EIA and
the EPA licensing system which will apply to this proposed development ensures
that the organic fertiliser generated by the proposed development as an Animal
By-Product must be managed in accordance with the appropriate National and
European Legislation.

Under the EPA licence the licensee 18 required to calculate/record the quantities
of organic fertiliser generated and moved offsite to provide for the appropriate
handling of the material and the protection of the environment.

It must be accepted that the planning application and the EPA licence relates to
the site of the proposed development and the activity for which the licence willbe
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issued and does not extend to lands on which organic fertiliser may be used as
fertilisers.

The decisions of the High Courts and An Bord Pleanila in respect of various
relevant cases confirm that the land spreading lands are too remote from the
application site to form part of the application and site specific EIAR, they are
however considered in general terms having regard to the legislative framework
surrounding their management.

In a “Do nothing” scenario the application of organic and chemical fertiliser on
third party lands will occur irrespective of the proposed development (to meet crop
agronomic requirements) as it is a necessary input into the tillage growing process
and must be carried out in accordance with the Nitrates Regulations.

The decision of the Planning Authority fails to acknowledge or accept that there
will be no adverse significant effects on the environment or environmental
pollution caused from land spreading, which is the subject of Nitrates Regulations
or from the handling on site of organic fertiliser (poultry manure/wash water) from
the proposed development, provided it is carried out in accordance with the EIAR
and the IPC licence conditions

The narrative around the use of animal manure has changed considerably over
the years in line with the significant progress that has been made in the legislation
around its control. The system has a long way since the Commission v Spain and
the Brady v EPA case in terms of legislative controls, monitoring etc. There is an
acceptance at European level and nationally that animal manure is not a waste
and should be treated as such in line with the legislation in place, this is reflected
in the An Bord Pleanila decisions, EPA decisions and High Court cases outlined
above. The decision of the Planning Authority takes a very narrow view of the
proposed development without an appreciation of this wealth of legal case law
surrounding this complex issue. We would respectfully request An Bord Pleanila
to overturn this decision in this regard and grant planning permission for the
proposed development in accordance with the proper planning and development
of the area.
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Yours sincerely,

fa

Geraldine Fahy BA MRUP MIPI
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Attachments:

1.

o OV O

Two cheques the first for €220 which we believe is the correct fee as it
relates to a non-commercial development (Agriculture is not commercial
under the regulations) and does include an EIAR or NIS. We also include
a cheque for €3000 which is the appeal fee for commercial development
which includes an EIAR or NIS, should the Board be minded to consider
this application as a commercial development.

Louth County Council Notification of Decision to Refuse N0.2460189
Louth County Council Planning Report Ref: 24/60189

(C-121/03 Commission of the European Communities v Kingdom of Spain
ECLLEU:C:2018.627 Donal Brady v EPA

S.I. No. 187 of 2014 European Union (Animal By-Products) Regulations
2014

S 1 .No. 118 of 2022 European Union (Good Agricultural Practice for
Protection of Waters) Regulations 2022

The High Court JudicialReview 2020 No.556 JR An Taisce and An Bord
Pleanala, The Minister for Communications Climate Action and The
Environment, Ireland and The Attorney General and Kilkenny Cheese
Limited (Formerly JHOK Limited)

The Supreme Court S:AP:IE:2021:000091 An Taisce and An Bord
Pleanéla, The Minister for Communications Climate Action and The
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Environment, Ireland and The Attorney General and Kilkenny Cheege
Limited (Formerly JHOK Limited)

10. Inspector’s Report ABP-306136-19

11.The High Court J udicial Review No.2019/ 184JR Peter Sweetman and the

EPA, Treland and The Attorney General and Michael Noel O’Connor
12. Inspector’s Report ABP-308942-20
13.1E Consulting Report
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LOUTH COUNTY COUNCIL
Town Hall, Crowe Street, Dundalk, County Louth A91 W20C
Tel:042/9335457

PLANNING AND DEVELOPMENT ACT, 2000 (as amended
o SR VELOPMENT ACT, 2000 (as amended)

NOTIFICATION OF DECISION TO REFUSE

To: Crayvall Egg Production Ltd. Date; 30 May 2024
c/o Paraic Fay
The Mews
23 Farnham St
Cavan
H12 Tow2

Planning Register Number: 2460189
Date Application Received: 09/04/2024
Validation Received: 09/04/2024
Further Information Received:

Type of Application: PERMISSION

Description of Development: Permission to construct 1 No. Poultry Layer House and 1
No. Manure/General Purpose store, together with all ancillary structures, (to include 3 No. meal
storage bin(s) and soiled water tank), and all associated site works (to include upgraded internal farm
laneway, site drainage and storm water attenuation) associated with the proposed development. This
application relates to a development, which is for the purposes of an activity requiring a Licence
under part IV of the Environmental Protection Agency (Licensing) Regulations 1994 to 2013. An
Environmental Impact Assessment Report (E.ILAR.) and Natura Impact Statement (N.1.S.) will be
submitted with this planning application

Name of Applicant: Crayvall Egg Production Ltd.
Location of Development: Carrickbaggott
Grangebellew
Co. Louth
Date of Decision: 30 May 2024

In pursuance of the powers conferred upon it by the above mentioned Acts, The Council of the County
of Louth, being the Planning Authority for the County of Louth, has decided, for the reason(s) set out in
the schedule attached, to REFUSE PERMISSION for the development described above.

An appeal against this decision may be made to An Bord Pleanala by any person in accordance with
the instructions on the attached sheet within the time limits specified.

O o

Anne D. Callan,
Administrative Officer




LOUTH COUNTY COUNCIL

LUV W ——

REFERENCE NO. 24/60189

REFEREN A S e ————

SCHEDULE

1. Due to the inadequacy of the information prov ided with the application, particularly
in relation to the landspreading areas and biosecurity, climate change, ground
water, surface water and biodiversity, the Planning Authority is unable to carry out
a comprehensive environmental impact assessment of the proposed development
as required by legislation, accordingly to permit the proposed development would
be contrary to the proper planning and sustainable development of the area.

2. On the basis of the information provided with the application, particularly in relation
to the landspreading areas, climate change, ground water, surface water and
biodiversity, the Planning Authority cannot be satisfied that the proposed
development individually, or in combination with other plans or projects would not
be likely to have a significant effect on European site North-West Irish Sea SPA
(No: 004236), or any other European site, in view of the site’s Conservation
Objectives. In such circumstances the Planning Authority is precluded from
granting permission.



Louth County Council
Planning Report

Planning Ref: 24/60189
Applicant’s Name: Crayvall Egg Production Ltd

Date of site inspection: 25™ April 2024

Site Notice: Yes (In Place)
Type of Application: Permission
Description: Construction of 1 No. Poultry Layer House and

1 No. Manure/General Purpose store, together
with all ancillary structures, (to include 3 No.
meal storage bin(s) and soiled water tank), and
all associated site works (to include upgraded
internal farm laneway, site drainage and storm
water attenuation) associated with the proposed
development, at Carrickbaggott, Grangebellew,
Co. Louth. This application relates to a
development, which is for the purposes of an
activity requiring a Licence under part IV of the
Environmental Protection Agency (Licensing)
Regulations 1994 to 2013.

An Environmental Impact Assessment Report
(E.LARR.) and Natura Impact Statement (N.L.S))
have been submitted with this planning

application.
Site Location: Carrickbaggott, Grangebellew, Co. Louth
Report Date: 23" May 2024
File Due Date: 3™ June 2024

Part 1 - Overview
1. Introduction
Planning permission is sought to construct the 1 No. Poultry Layer House, 1
No. Manure/General Purpose store, all ancillary structures (to include 3 No.

M
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meal storage bin(s) and soiled water tank) and all associated site works (to
include upgraded internal farm laneway site drainage and storm water
attenuation associated with the proposed development). This application
relates to a development, which is for the purposes of an activity requiring a
Licence under part IV of the Environmental Protection Agency (Licensing)
Regulations 1994 to 2013. An Environmental Impact Assessment Report
(EIAR) and a Natura impact Statement (NIS) have been submitted with this
planning application.

2. Site location and description

The proposed pouliry house (5,171sq. m) and manure/ general purpose store
(578sq. m) are to be located at Carrickbaggott, Dunleer at the site of an
existing egg production facility approved under Ref: 19/231.

The site is located approximately 1.5km south of Grangebellew in a rural
farmland area served by a local L275 local road, which extends southwards
from the Regional Route R170 (Dunleer to Clogherhead) at Grangebellew.
The local road is wide with a white line and the site 1s accessed via an existing
entrance with stone piers and walls and a gravel laneway.

The site encompasses a very large agricuitural area of 68.5 ha that spans all
the way from the public road on the western boundary to the railway line to
the eastern boundary. The topography of this area is generally flat.

RATHDRUMINK

cARRICKBAGGOT

=
R rtl
SWINESTOWN

Figure 1: Approximate location.
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Figure 2: Blue Circle - location of existing unit on landholding
Red Circle — location of proposed unit

The entrance to Rokeby Hall, a Protected Structure (RPS No: LHs018-019,
LHs018-035, LHs018-036) (NIAH No: 13901801 & 13901802, 13901803,
13901809, 13901810) is located well to the west on the opposite side of the
road.

Rokeby Hall is also designated as “Historic Gardens and Designed
Landscape” as provided for in Table 9.5 in Section 9.7 of the Louth County
Development Plan 2021-2027, as varied (Garden ID: LH0046; NIAH Buildings
ID:13901426,

M\H“
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3. Site history

N Developmant
Yaar Number Status Decision Receivad Date Name Address Dascription

aggott

Leath u of water ~ and all assoctate

4. Pre-Planning consultations
Pre-planning discussions were held under PP23/270 on 10" January 2024
(See Appendix 1 for PP notes), and in attendance were the fdlowing persons;

o Dermot Herlihy (Applicant)

o Rachel Johnson (Applicant)

e Paraic Fay (Agent)

e Terence Loane (LCC Executive Planner)

5. Policy Context

51 National Planning F ramework, 2018 (NPF)

The NPFE is the Government strategic plan to shape t he future growth and
development of the country up to 2040. Relevant provisions include:
Agriculture - The agri-food sector continues to play an integral part in Ireland’s
economy and is our largest indigenous industry, contributing 173,400 direct
jobs and generating 10.4% of merchandise exports in 2016.

Agriculture has traditionally been the most important contributor to rural
economies and it remains important as a significant source of income and
both direct and indirect employment .However, it must adapt to the cha lenges
posed by modernisation, restructuring, market development and the
increasng importance of environmental issues. Much of the econanic
benefits in the agri-food sector are dispersed throughout the country making it
particularly vital to rural areas and economic develop ment generally.
Continued development of the agri-food sector will be supported thro ugh the
i mpemen & ton of Food Wise 2 05.

Food Wise 2025 has five cross-cutting themes: sustainability, human capital,
market development, competitiveness and innovation. Sustainability is key to
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the strategy, which states that: “environmental protection and economic
competitiveness are equal and complementary — one cannot be achieved at
the expense of the other”. Food Wise also supports technology and processes
that result in a more efficient use of resources.

5.2 Regional Spatial and Economic Strategy for the Eastern and
Midland Region (RSES) 2019-2031.

This is a strategic plan and investment framework to shape the future
development of our region to 2031 and beyond.

The strategic vision is to create a sustainable and competitive Region that
supports the health and wellbeing of our people and places, from urban to
rural, with access to quality housing, travel and employment opportunities for
all.

In relation to agriculture; it states that agriculture is a key sector in the Region,
but one which faces challenges from encroaching urbanisation, Brexit and
CAP reform and in meeting climate obligations. There is an opportunity to
support more sustainable farming practices in the Region such as local agri-
food, biomass, permaculture, agri-forestry and anaerobic digestion to produce
renewable energy from farm wastes, and to develop on farm and on farm
activities as part of a unique tourism and leisure offer.

5.3. Development Plan
The Louth County Development Plan 2021-2027, as varied, is the operative
plan. Relevant provisions in the Plan include:

Agricultural Enterprises and Buildings
Development Management Guidelines — Section 13.13.11.7

As farming practices evolve and continue to modernise, the design, scale and
layout of farm buildings and farmyards has changed. Depending on the
farming enterprise e.g. beef, dairying, pigs, poultry, organic or tillage, the type
of housing, livestock numbers and storage facilities will vary.

* Different farming types and enterprises will result in the criteria for
assessing applications focusing on different issues such as visual
impact, traffic, residential amenity and public health. Each application
will be assessed on its individual merit and will take account of the
ability of the local landscape to absorb the development, the capacity
of the local infrastructure including roads, water and waste water
infrastructure to accommodate any additional loading and traffic
movements, and any possible impacts on the amenities of residents
living in the vicinity of the development.

e To assist in the assessment of planning applications for agricultural
buildings and in particular new farm enterprises on an undeveloped
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landholding, a business plan setting out the requirement for the
development will be required. This shall include full details of the land
holding, livestock number and herd number (if applicable).

e New buildings shall be designed to maximise efficiency, address any
pollution control requirements (e.g. collect soiled water and farm waste
management), provide additional feed and machinery storage areas,
and improve livestock welfare.

e It is acknowledged that the scale of agricultural buildings are such that
they will be visible from surrounding roads and public viewpoints.

e However, new buildings shall be positioned and designed so they are
as unobtrusive as possible.

e When designing a building particular attention shall be given to the
sensitivity of the landscape in which it will be located. If the scale and
height of the building is particularly large, the reasons for a building of
the particular size shall be set out. Wherever possible, new buildings
shall be clustered with existing buildings in the yard.

e Finishes to buildings will normally include rendered/block walls and
dark coloured panels to the side and roof of buildings such as dark
green, red, or grey. Landscaping can assist in the integration of new
buildings into the landscape. Any planting shall include native species
only.

e Details of how any effluent and run-off associated with the
development will be collected a nd stored within the farmyard shall be
provided

Louth CDP policy objectives and guidance:
ENV 2 To pursue the precautionary and the poliuter pays principles in
relation to permitted development in the County.

ENV 3 To seek to achieve European and National standards in relation to
air, noise and water quality 1 the Cou nty and apply BAT standard (Best
Available Techniques)

ENV 6 To implement the Louth County Council Noise Action Plan 2013-2018
in order to avoid, prevent and reduce the harmful effects, including
annoyance, due to environmental noise exposure .

ENV 15 To implement the recommendations contained in the River Basin
District Management Plans for ireland 2018-2021 or any subsequent plan.
Proposed plans, programmes and mojects shall rot have an unacceptable
'mpact on the water en vionment, incuding suface waters, ground water
quality and quantity, river corridors and associated woodlands. Also, to have
cognisance of, where relevant, the EU’s Common Implementation Strategy

—— 
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Guidance Document No. 20 and 36 which provide guidance on exemptions
to the environmental objectives of the Water Framework Directive.

ENV 21 To assess agricultural developments and associated agricultural
waste matters within the County in accordance with the European Union
(Good Agricultural Practice for Protection of Waters) Regulations 2017 for
the purpose of preventing or eliminating the entry of polluting matters to
waters

EE 55 To support rural entrepreneurship and rural enterprise development of
an appropriate scale at suitable locations in the County.

EE 60 To continue to Support the agricultural sector and to facilitate the
development of environmentally sustainable agricultural activities.

EE 61 To facilitate the diversification of the agricultural sector by supporting
alternative farm enterprises subject to the nature and use of any enterprise
being compatible with the environment in which it is located.

Entrances and Sightlines - Development Management Guidelines —
Section 13.16.17

Table 13.13 sets out the minimum visibility standards for new entrances onto
streets and roads where the speed limit is in excess of 60km/h and the
'Design Manual for Urban Roads and Streets' is not applicable. These are
minimum  standards and the Authority can request greater standards
depending on the characteristic of the road, observed traffic speeds, volume
and type of vehicles, etc.

These include the that the minimum visibility standards for new entrances on
local roads is 75m x 4.5 metres (0.6-1.05 metres visibility requirement over
ground)

5.4 Louth Local Economic & Community Plan 2016 ~ 2022 (LECP)
Under the Local Government Act 2014, each Local Authority is obliged to
develop a Local Economic & Community Plan (LECP). Economic Goal No 7
Agriculture, food and fisheries, is to establish Louth as a premier producer in
the Agri-Farming, Food and Fisheries sector.

5.5 European Union (National Emission Ceilings) Regulations 2018.S|.
No. 232/2018

These are regulations to limit emissions of sulphur dioxide (802), nitrogen
oxides (NOx), non-methane volatile organic compounds (NMVOC),
ammonia (NH3), and fine particulate matter (PM2.5) in accordance with the
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emission reduction commitments specified for each pollutant in tables A and
B of Schedule 2, in accordance with the timeframe specified in those tables.
In order to give effect to Directive (EU) 2016/2284 of the European
Parliament and of the Council of 14 December 2016 on the reduction of
national emissions of certain atmospheric pollutants.

Schedule 2

Table B Emission reduction commitments for ammonia (NH3) and fine
particulate matter (PM2.5). (The reduction commitments have the year 2005
as base year, and for road transport, apply to emissions calculated on the
basis of fuels sold). NH3 reduction compared with 2005 - for any year from
2020 to 2029, 1%; for any year from 2030, 5%. PM2.5 compared with 2005 -
any year from 2020 to 2029, 18%; for any year from 2030, 41%.

Schedule 3 — content of national air pollution control programmes referred to
in regulations 6 and9

Part 2
A. Measures to control ammonia emissions
1. A national advisory code of good agricultural practice to control ammonia
emissions shall be established, taking into account the UNECE Fra mework
Code for Good Agricultural Practice for Reducing Ammonia Emissions of
2014, covering at least the following items:

a) nitrogen management, taking into account the whole nitrogen cycle

b) livestock feeding strategies;

c) low-emission manure spreading techniques;

d) low-emission manure storage systems;

e) low-emission animal housing systems;

f) possibilities for limiting ammonia emissions from the use of mineral

fertilisers

3 (c) p romotng the replacement of ino rganic fertilisers by organic fertilisers.

4 Ammon ia emissions from livestock manure may be rediced by using the
following approaches:

(a) reducing emésions from slurry and solid manure application to arable
land and grassland, by using methods that reduce em issons by at least 30%
compared with the reference method described in the Anmonia Guidance
Document ard on the following conditions.’

(i) only spreading manures and slurries in line with the foreseeable
nutrient requirement of the receiving crop or grassland with respect to
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nitrogen and phosphorous, also taking into account the existing nutrient
content in the soil and the nutrients from other fertilisers;

(ii) not spreading manures and slurries when the receiving land is water
saturated, flooded, frozen or Snow covered:;

(iii) applying slurries spread to grassland using a trailing hose, trailing
shoe or through shallow or deep injection;

(iv) incorporating manures and slurries spread to arable land within the
soil within four hours of spreading;

(b) reducing emissions from manure storage outside of animal houses, by
using the following approaches:

(i) for slurry stores constructed after 1 January 2022, using low emission
storage systems or techniques which have been shown to reduce
ammonia emissions by at least 60% compared with the reference
method described in the Ammonia Guidance Document, and for existing
slurry stores at least 40%;

(if) covering stores for solid manure;

(iii) ensuring farms have sufficient manure storage capacity to spread
manure only during periods that are suitable for crop growth:

(c) reducing emissions from animal housing, by using systems which have
been shown to reduce ammonia emissions by at least 20% compared with
the reference method described in the Ammonia Guidance Document

(d) reducing emissions from manure, by using low protein feeding strategies
which have been shown to reduce ammonia emissions by at least 10%
compared with the reference method described in the Ammonia Guidance
Document.

5.6 European Union (Good Agricultural Practice for Protection of
Waters) Regulations 2022 (SI No 113 of 2022) - (Replaced SI No 605 of
2017)

This deals with requirements as to manner of application of fertilisers, soiled
water, the storage of manures (inc. poultry manure), livestock numbers,
protection of water bodies, ploughing, etc.

Article 9 (Part 2) of the regulations state in relation to “Capacity of storage
facilities for effluent and soiled water”:

9. Without prejudice to the generality of Article 8, the capacity of facilities for
the storage on a holding of —
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(a) effluent produced by ensiled forage and other crops shall equal or
exceed the capacity specified in Table 5 of Schedule 2,

(b) soiled water shall equal or exceed the capacity required to store all
soiled water likely to arise on the holding during a period of 10 days,

(c) soiled water being provided on a holding shall equal or exceed the
capacity required to store all soiled water likely to arise on the holding
during a period of 15 days, and

(d) From 1¢t December 2023, a minimum of 3 weeks’ storage capacity
shall be in place on the holding and from 1st December 2024, a
minimum of 4 weeks’ storage capacity shall be in place on the holding
except for winter/liquid milk producers where this storage must be in
place by 15t December 2025

Article 11 (Part 2) of the regulations state in relation to “Capacity of storage
facilities for poultry manure i

11. (1) Without prejudice to the generality of Article 8, the capacity of
facilities for the storage on & holding of livestock manuré produced by
poultry shall, subject to sub-article (2) and Article 14, equal or exceed the
capacity required to store all such livestock manuré produced on the holding
during a period of 26 weeks

(2) The period specified in Schedule 3 shall, in substitution for that
prescribed by sub-article (1), apply in relation to livestock manure produced
by poultry on a holding where all the following conditions are met—

@) tillage or grassland farming is carried out on the holding,

(b) thenumber of poultry places on the holding does not exceed 2,000
places, and

(c) the holding comprises a sufficient area of land for the application in
accordance with these Regulations of all livestock manure p rodiced on
the holding.

57 Dead Birds and Poultry L itter:

Legal Obligations and Good Practice Guidelines for Poulty Farmers,
Departmen t of Ag’icultue, Food and tre Marine, 2014, include.”

Water used for cleaning poultry houses should be captured and disposed of
in accordance with environmental and nitrates legislation. Water used for
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BAT 2 proper location of the plant/farm and spatial arrangements of the
activities in order to-

* énsure adequate distances from sensitive receptors requiring protection,

* take into account prevailing climatic conditions (e.9. wind and
precipitation),

* consider the potentia| future development Capacity of the farm,

* prevent the contamination of water.

BAT 10 & 13 - énsure adequate distances between the plant/farm ang the

complex), which includes:
BATNEEC for the siting of poultry units is baseq on the following hierarchy:

* A mass balance of nutrients within g control area.

* Protection of both surface and groundwater resources in the vicinity of the
site and land Spreading areas.

* Avoidance of Nuisance due to malodours for dwellings in the vicinity of the

* Protection of the environment in the event of the de-stocking of the unit due
to an emergency, e.g. an outbreak of a Class A disease.

The management of poultry manure shoulg be based on 3 mass balance of
nutrients within g control area, whether the area be 3 farm, group of farms or
a region.




. Facilitate the utilisation of manure for mushroom compost or crop
production.

« Avoid a surplus of manure prevailing within a region.

- Reduce manure transportation costs.

In order to protect both surface and groundwater resources in the vicinity of
the site and land spreading areas 2 site investigation is essential and it is
generally advisable that it be carried out by a qualified hydrogeologist. The
site investigation should provide information on:

« Depth to water table (if shallow).

« Depth to bedrock (if shallow) and details of bedrock outcrops.

« Subsoil and bedrock type and quantitative assessment of permeability.

. Presence or absence of karst features - caves, swallows holes etc. - if
pedrock is limestone.

Aquifer classification and groundwater vulnerability in accordance with the
provisions of ‘Groundwater protection schemes in Ireland: A proposed
approach’, (Daly, 1995).

. Private wells within 200 metres and all public wells within 1 kilometre of site
and 300 metres of the land spreading areas.

« Direction of groundwater flow.

. Baseline information on surface and groundwater quality.

« Location of all watercourses adjacent to the site and land spreading areas.

in addition the investigation should include information on soil types and
nutrient status. Poultry units should be sited a distance of preferably not less
than 400 metres from the nearest neighbouring dwelling and all operations
on site shall be carried out in a manner such that air emissions and/or
odours do not result in significant impairment of or significant interference
with amenities o rthe environment peyond the site bou nday.

Poultry units should be sited such that in the event of an outbreak of disease
requiring de-stocking there is an app opriate site available for the
construction of a lined carcass disposal site for the disposal of all carcasses.
The carcass disposal site shall be appropri atelyconstructed in order to avoid
any detrimental impacts on both surface and groundwater quality in
accordance with the provisions contained in ‘Class A disease outbreak - a
multi-disciplinary approach’, (Duggan, O'Laoide and Finn ,1995).

510 EPA Licence Application Guidance - Assessment of the Impact of
A mmoria and Nitrogen on Natura2000 sites from htensive Agriculture
Installafiors (2021)

This is a guidance document published by the EPA to assist applicants
preparing EPA Licence Applications to assess the predicted impact of their
development on air emissions. The guidance provides instructions on the
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steps needed to determine the information required to allow for an AA Stage
1 process and where Necessary, a Stage 2 AA assessment for Natura 2000
sites.

5.11 Commission Regulation (EEC) No 1274/91 introducing detailed
rules for implementing Regulation (EEC) No 1907/90 on certain
marketing standards for eggs (15 May 1 991) (as amended)

These regulations define in Annex Il the ‘Minimum criteria to pe met by
poultry enterprises producing eggs as referred to in Article 18 (1) (a), (b), (c)
and (d)’, in order that their eggs can be labelled and sold as ‘free range

€ggs”.

(@) Eggs in small packs bearing the words Free range €gg9s’ must be
produced in poultry enterprises in which:
— hens have continuous daytime access to open-air runs,
— the ground to which hens have access in mainly covered with
vegetation,
— the maximum stocking density is not greater than 1,000 hens
per hectare of ground available to the hens or one hen per 10
m2,
— the interior of the building must satisfy the conditions
specified in (c) or (d).

6. Overview of Proposed development
Planning permission is sought to construct the following;
* 1 No. Poultry Layer House
* 1 No. Manure/Genera| Purpose store
* Allancillary structures (to include 3 No. meal storage bin(s) and soiled
water tank),

activity requiring a Licence under part IV of the Environmental Protection
Agency (Licensing) Regulations 1994 to 2013.

An Environmental Impact Assessment Report (EIAR) and a Natura Impact
Statement (NIS) have been submitted with this planning application.

7. Submissionlebservations
No valid submissions were received within the statutory timeframe (i.e. by
13/05/24).

—————
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8. Statutory Consultees

An Taisce — Report dated 14/05/23, no objection subject to compliance with
environmental requirements.

DHLGH — Report dated 13/05/24, further information requested.

larnrod Eireann — Report dated 24/04/24, observations only, no objections.
Arts Council — No response.

Heritage Council — No response.

9. Internal Referrals

Placemaking & Physical Development Section — Report received dated
15/05/24, further information requested.

Environment Compliance Section — Report received on 01/05/24, no
objections subject to conditions.

Part 2 Environmental Impact Assessment and Appropriate Assessment

10. EIA Screening and determination

Under section 172 of the Planning a nd Development Act 2000, as amended, a
planning application which comes within a class of development specified
under Schedule 2 of Part 5 of the Planning and Development Regulations
2001, as amended, requires that an Environmental Impact Assessment is
carried outfor the project type proposed. The relevant class of development
is under Part 1, Schedule 5, Class 11 item (a) “Installations for the intensive
rearing of poultry or pigs with more than — (a) 85,000 places for broilers,
60,000 places for hens”.

It is proposed to constr uct1 no. poultry house with a capacity for 64,000 birds
(hens). The existing poultry house granted under Ref: 19/231 holds 60,000
birds (hens). Therefore, the total capacity of the resulting development wil be
124,000 birds (hens) and so an Environmental Impact Assessment of the
development is requ’ired to ke carried out.

It is also noted tratunder Pat 2 class 1(e)(i) of Sc hed ue 5 re quires an
Environmental Impact Assessment to be carried out for “installations for

B — ———
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intensive rearing of poultry not included in Part 1 of this Schedule which would
have more than 40,000 places for poultry.”

The following documentation is included in the EIAR carried out by CLW
Environmental Planners Ltd:

- Non-Technical Summary

- Main Text of EIAR

- Technical Appendices (including the Natura Impact Statement — NIS)

| consider that the EIAR identifies, describes and assesses in an appropriate
manner, the direct and indirect significant effects of the project on the
following environmental factors:

- Population, employment and human health

- Land/ soil, air and climate/ climate change;

- Noise;

- Air quality;

- Material assets, culture heritage, visual aspects, tourism and the

landscape.

I'am also satisfied that the EIAR equally considers the interactions between
the factors referred to above. However, ground water, surface water and
biodiversity have not been adequately considered in relation to potential
impact on designated EU Sites.

Alternatives (Section 5 of the EIAR)
The EIA Directive requires that an EIAR contain a description of reasonable
alternatives studied by the developer, which are relevant to that project,

Chapter 5 of the EIAR sets out the details of the alternative sites considered,
which are as follows:

- Alternative Sites (including at Regional Level)

- Alternative Layout & Design

- Alternative Size

- Alternative Processes

- Alternative Management of by-products

The documents and maps submitted show all lands within the applicants’
ownership to demonstrate the possible alternative lands available. | note that
the exploration of alternatives includes the location of the development in a
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regional context including Cavan and Monaghan, and includes an assessment
of the suitability of the site location v isa vis the proximity of the site to the egg
packing centre at Carstown (Belview Egg Farm Ltd), tilage lands and
grasslands, the current use of organic fertiliser sources and their
displacement, reduction transport of animals and materials (including
manure), other lands available and better bio-security.

With regard to alternative layout and desig nthe proposed development was
researched and reviewed with the aid and guidance of Belview Egg Farm Ltd,
commercial poultry house designers, an engineer, and commercial poultry
equipment suppliers after the production system had been identified. No other
alternative layouts were deemed satisfactory and/or appropriate.

Based on the fact that the development has been designed association with
commercial poultry house designers and suppliers along with Belview Egg
Farm Ltd, | am satisfied that the house design as proposed is the most
appropriate for a poultry farm.

The previous application Ref". 23/60288 was refused partially on the basis of
the sepa mtion distance of the proposed poultry house from the existing
poultry house on the site.

In this rega d, the applicant has clarified that “The proposed development has
to be located away from the existing development due to the free rangé
nature of the existing activity. This was discussed with Louth Co. Co. when
this free range activity was grarted planning permission. As detailed there in
this 60,000 bird free rangeé house requires an area of 60 Ha adjacent to the
house and available to the brds to satisfy DAFM and Bord Bia requirements,
thus it is not possible to locate the proposed development adjacent to (or
clustered with) same. While it has not proven possible to cluster the proposed
development with the existi ng poultry house (due to the specific operational
characteristics and nature of the existihg activities), the applicant sought what
he feels is the most visually suitable, and inobtrusive location for this

development so as to ensure thatit does not have an adverse visual impact”.

As shown on the Range Aréa Map below, which was received as further
information under Ref: 19/231, the e xistirg poultry house on the lands
requires 60 hectares (outlined in green) for 60,000 free range birds and is
centrally located within the lands , so this regulatory bird stocking issue was
understood at that time.
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€9gs as referred to in Article 18 (1) (@), (b), (c) and (d)”, and on the Teagasc
website that the maximum stocking density for eggs to be classified as “free-
range” is not greater than 1,000 hens per hectare (i.e. 60,000 hens require 60
hectares). The hens must also have continuous daytime access to open-air
runs and the ground to which hens have access is to be mainly covered with
vegetation. The applicant states in the Cover Letter and in the EIAR that
unobstructed access to the range area is critical for the existing free range
activity. They also state in the EIAR that in terms of efficient siting, the poultry
house needs to be roughly in the centré of the 60 hectares, which is the case
with Ref: 19/231.

In Section 1.10 of the EIAR the applicant states that “This site of the proposed
development is agricultural land, and forms part of an overall area of ¢. 68 Ha
(c. 60 Ha+ of which is dedicated to the current free range enterprise, and as a
result of range area required for this existing free range activity, the proposed
development is required to be located remote from same and can not be
adjacent to the existing house as it would impede free range bird access to
and from the existing development. ), owned by the applicant at this location”

They also state in the EIAR that in terms of efficient siting, the poultry house
needs to be roughly in the centre of the 60 hectares, which is the case with
Ref: 19/231.
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As stated in Section 3.6 of the EIAR, for the proposed Barn System poultry
house, an external range area is not required, hence the much smaller site
size requirement.

On the basis of the information provided, including the technical justification
for the chosen site having to be positioned away from the existing poultry
house, and given that the proposed site is not visible from any public
viewpoint, | consider that its location is acceptable.

Consideration was also given to alternative agricultural processes on the site
as follows:

- Layer Housing — the production of eggs

- Free range layer/Broiler — this is the main alternative to the conventional
poultry production system

The possible alternative agricultural processes are noted. In addition to the
above consideration was also given to the alternative management of by-
products.

Integrated Pollution Control Licensing, Batneec, Guidance Note for the Poultry
Production Sector, EPA 1998 provides that the management of poultry
manure should be based on a mass balance of nutrients within a control area,
whether the area be it a farm, group of farms or a region. Thus, poultry units
should preferably be sited in close proximity to either mushroom compost
production areas of suitable land spreading areas such as land used for
tillage crop production in which they can operate as ‘back to back’ enterprises
to etc.

However, in this regard, the applicant has clarified that “Unlike other “litter”
based poultry systems, layer manure is not suitable for mushroom
composting, therefore proximity to mushroom compost production facilities is
not applicable to this development”.

On balance, | consider that the applicant has adequately considered
alternative sites in accordance with Article 94 (item 1 (d)) of the Planning and

Devdopm entRegulations 2001 (as amended).

Poultry Manure

Section 4 of the EIAR states that “It is intended that the €ggs (Free Range
and B arr) produced on this farm would be supp led to Belview Egg Farm Ltd.,
and that allorganic fertiliser would be utilised by, the customer farmers as a
source of local organic fertiliser for their crops. Alternatively, and if required
organic fertiliser may be utilised by other farmers, in line with the requirements




of S.I. 113 of 2022, as amended (Appendix 17). This will reduce the
requirement for chemical fertiliser on these farms”.

Section 4.1 of the EIAR goes on to state that “The annual estimated
production of organic fertiliser/manure from the farm is calculated in Figure
4.1.1. While this is a significant amount of additional fertiliser, it is significantly
below that required by the customer farmlands identified for the receipt of this
fertiliser. In line with standard terminology for this type of development the
farms/farmlands identified for the receipt of organic fertiliser are referred to as
customer farm/ farmlands. European Union (national Emission Ceilings)
Regulations 2018) S.I. No. 232/201 8, measures to control ammonia
emissions recommends ‘promoting the replacement of inorganic fertilisers by
organic fertilisers”, in line with the practices proposed for this development.

The customer list contained within Appendix 1 , detailing the capacity of the
customer farmlands to accommodate poultry manure from the proposed
development in accordance with S.I. 113 of 2022, (And in line with policy
objective ENV 21 as detailed in the Louth County Development Plan)
indicates a requirement of ¢. 165 % of the proposed manure to be produced
on the farm after the completion of the proposed development. While it is
intended that all manure from this proposed development will be allocated to
the customer farmers lands, additional customer farmers may be supplied if,
and when, they arise if deemed appropriate”.

Section 4.4 of the EIAR states that “A// potential customer farmlands currently
identified for the receipt of manure from this proposed development are tillage
lands farmed in accordance with S.I. 113 of 2022. All currently proposed
customer farmlands are tillage/arable lands and are located in County Louth,
Dublin and Meath and/or adjoining areas............

........ Please refer to Appendix No. 6 for details pertaining to the general
location of the potential customer farmers currently identified. It is anticipated
that any other customer farmers that arise in this area, or within a reasonable
distance from this existing/ proposed farm can be supplied with organic
fertiliser for use in accordance with S.I. 113 of 2022, as amended”.

Section 4.5 of the EIAR states that “Included in Appendix No. 1 is a customer
list detailing the current potential customers for organic fertiliser from this
farm. This format also details the general location of the farmland areas and
the requirement for additional fertiliser, as dictated by S.I. 113 of 2022, as
amended. Additional information will be maintained on-site for inspection. This
customer list is to be revised and updated as required in accordance with
legislation, E.P.A. requirements and for the addition of other potential
customers as they arise.

m
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The nature of the downstream activity, (i.e. the application of organic fertiliser
by customer farmers to their Jands in accordance with S.I. 113 of 2022, and
where the customer farmer is the responsible person under the
aforementioned legislation), and the relationship between the customer
farmers and the applicant (in that customer farmers may change from one
year/season to another) is that this activity is sufficiently removed from the
project as not to be capable of assessment in site-specific terms. Such
activities need to be considered on a more programmatic basis and not on a
site specific basis. The assessment of the proposed development has detailed
that all organic fertiliser can be used by the customer farmers in accordance
with Applicable legislation, i.e. S.I. 113 of 2022’.

023 Estimated Customer Fertiliser Pk If al Farm and Contractor Use oply. Distribu f this to any person/body strictly prohibited.
THIS IS NOT A RECORD 3/ SLURRY REGISTER
r X T T o PR T 1 D
Farm|  Craywall Egg Production Herd No Dept. OAg Totat N [TMP i Area NPH }swm(mh) et {Est} Meﬂl‘ Sheep, Horeos | Sliage 2 Cut EstMax allcation 2023
1 W g g 197 1 ?\ _4’_'_'_ o
3 #DIV/ 8 A R Q‘
. T —t—
[ — F =
l 824
idas Manure production Weeks Total
Estimated production existing 50000 | 0.81 '00Mirds * 28% 52 2223.936 1
\ gv_wnd 64000 0.81/'000 birds * 100 52 2695.68
4919.61%
Customer List taken from Appendix 1 of EIAR
Fiswe 4.1.1 Propcsed Orgaric Ferfiliser/Maure P roducfion
Proposed Annual Manure Production.
Animal Type | Number Manure Production Weeks Total
Proposed M3/7000 birds /week m3
Free Range 60,000 ® 07128 * 52 2,223.94**
(e xiting) (0.81*88%) |
Barn 64,000 0.81 52 2,695.68
(prompsed) 4,919.62

Table 4.1.1 taken from EIAR (Page 73)

Th erefae, under this appl ication the applicant is proposing to land spread all
pou ltry manure from the proposed development on local agricultural lands,
including rew customers’ lands, as an alternative to imported a rtificid
fertiliser, which is already the case with the existing poultry house on the site.
No additional poultry manure will be spread on the existing 60 ha of free
range lands associated with the existing poultry house.
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The applicant has further indicated in the EIAR (Page 79) that “A¢ present this
proposed development can only supply;

* ¢ 66% of the customer farmer fertiliser requirements of the calculated
pPhosphorous requirements, and,

well below the 170 kg Organic N/Ha limit).
of the identifieq customer farmlands when this proposed farm is at ful
Operational capacity. A significant amount of additiona/ organic/chemical

the potential impact of the Proposed development.

I have considered the manure and soiled water land Spreading issues referred
to in the cover letter in regard to the judicial review Case JR 2020/566 (not JR
556/2020 as referred to in Cover Letter) (An Taisce v An Bord Pleanala &




Soiled Water

European Union Good Agricultural Practice for Protection of Waters
Regulations 2022 (S.I 113 of 2022) sets out the requirements for the
spreading of soiled waters on land. With regard to soiled water produced from
the proposed poultry farm it is proposed that this will be directed to storage
facilities as per Sections 1.8 and 4.7 of the EIAR. The EIAR also indicates
(on page 164) that there will be no external movement of stock between
houses thus preventing the generation of soiled water outside the houses and
that the only soiled water will be from the washing of the house and the
concrete apron and that appropriate measures for collection and management
of soiled water have been demonstrate d.

Section 1.15 of the EIAR states that “All soiled water generated on-site will be
collected in the proposed soiled water collection tanks, pending its application
to the landholding adjoining/ adjacent to the site. While waste generated on
the site would be accumulated and stored temporarily on the site, there will be
no disposal or recovery of any waste undertaken on the site. Soiled water will
be applied to remaining lands adjacent to the proposed development”.

Furthermore it is not clear how frequent the washing of the house will occur of
what the quantum of soiled water will be.

Essentially, the same issue arises as in previous application Ref: 23/60288, in
that this is not considered to be a satisfactory proposal in relation to the
management of the soiled water, and therefore the Planning Authority is notin
a position to adequately assess the EIAR.

Land spreading of manure and soiled water should be included as a refusal
reason.

Likely significant effects

The likely significant direct and indirect effects of the proposed development
are considered under the headings below which follow the order of the factors
set out in Article 3 of the EIA Dir ective2014/52/EU:

- Population and human ealth

. Biodiversity, with particular attention to species and habitats protected
under Directive 92/43/EEC and Directive 2009/147/EC;

. Land, soil, watef, air and clmate;

. Material assets, cultura | heritage and the landscape; and

. The interaction between thcse factors.




Land & Soi}

classification of the site is referred to as g ‘Poor Aquifer Bedrock’. The aquifer
vulnerability for the area is classed as ‘Moderate’.

impact on the groundwater the following measures will be implemented during

the construction ang Operation of the facility:

- The proposed buildings will be constructed to Dept of Agriculture, Food
and Rural Development Standards for the construction of farm
buildings

- Manure will be stored in the house on g solid concrete floor and
removed off site at the end of each batch.

e —————
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The proposed poultry houses will be constructed on an impermeable concrete
base which will limit the potential risk for the infltration or accidental spillage
of soiled water from the puildings into the ground. | am therefore satisfied that
there would be minimal infiltration of soiled water from the proposed poultry
houses.

With regard to soiled water produced from the proposed poultry farm this will
be directed to storage facilities as per Sections 1.8 and 4.7 of the EIAR. The
EIAR also indicates (on page 164) that there will be no external movement of
stock between houses thus preventing the generation of soiled water outside
the houses and that the only soiled water will be from the washing of houses
and the concrete apron and that appropriate measures for collection and
management of soiled water have been demonstrated . It is proposed that
soiled water from the poultry houses be spread on the applicant's adjoining/
adjacent lands as per Section 1.15 of the EIAR.

Whilst this land spreading may be required to comply with S.1. 113 of 2022 is
has not been de monstrated in the EIAR that it does not present a potential
isk to water quality.

| note that Legal Obligations and Good Practice Guidelines for Poultry
Farmers, Department of Agriculture, Food and the Marine, 2014, provides that
water used for cleaning poultry houses should be captured and disposed of in
accordance Wwith environmental and nitrates legislation. Water used for
cleaning poultry houses should not be spread on land used for grazing
livestock or on land adjacent to water courses or to grazing animals.

With regards to the spreading of poultry manure, the EIAR indicates that the
app licant is proposing to la nd spread all poultry manure from the proposed
development on agricultural lands, including new customers’ lands, as an
alternative to imported artificial fertiliser n compliance with s|. 113 of 2022.
The applicant has indicated in the EIAR that any alternative destination for
poultry manure that may be considered will have to be agreed with the
Environmental Protection Agency as part of any EPA Licence granted for the
development .

The referral report from the Environment Section has no objections, subject to
con difons.

However, ag ain onlyvery scant details of customer jands have been ‘ncluded
in App endices 1and 6 of the EIAR, an din any case this is not c onddered to
be a satisfactory proposal in relation to the disposal of the poultry manure or
soiled water.
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Therefore the Planning Authority is not in a position to adequately assess the
EIAR. Land spreading of manure and soiled water should be included as a
refusal reason.

Surface Water

Sections 6.3 and 7.3 of the EIAR relate to surface water. The application site
lies within the Newry Fane Glyde and Dee Hydrometric Area and Catchment,
the Burren Sub-Catchment, and the Slieveboy Sub-Basin. There are open
drains within the landholding, clean surface water from the farm will be
directed to the ground.

The EIAR indicates that all surface water from the proposed poultry farm will
discharge through storm water discharge points. The EIAR states that all roof
water and uncontaminated storm water will discharge to the storm water
drainage system to surface water and/ or to ground. The discharge point(s)
will be visually inspected on a weekly basis for any signs of contamination
(visual or odour) in line with the anticipated requirements of the EPA Licence
to be applied for.

The Report further indicates that the poultry farm has been designed so as to
minimise the amount of soiled water generated. Dedicated soiled water
storage tanks will be constructed ensuring all soiled water is collected and
there is no possibility of contaminated storm water entering the clean storm
water discharge system.

All potentially polluting liquids (e.g. fuels, disinfectants, and chemicals) will be
stored in an appropriately bunded area in accordance with EPA requirements.
As previously indicated, soiled water will be applied on the applicants’ lands in
accordance with the requirements of S|, 113 of 2022.

The Placemaking & Physical Development Section report dated 15/05/24
requests further information in regard to surface water and SUDS, culverting
of water channels (OPW Section 50) and flood risk assessment. This will not
be requested given the recommendation to refuse.

*

| note that Sections 6.3.1, 6.10 & 7.3 of the EIAR state that clean surface
water is to be directed to drains within the site, that then flows fowards the
Morganstown Stream, 300m from the site.

Therefore the Planning Authority is not satisfied that the disposal of storm
water/ surface water from the development would not impact negatively on the
quality of surface water and so this should be included as a refusal reason.
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Air/ Odour

Section 6.4 (Air) of the EIAR indicates that best available practices will be
used in the operation of the proposed poultry farm. The buildings will be well
maintained, properly ventilated, and will utilise modern manure management
systems in order to minimise any potential adverse odour impacts on the
surrounding area and n particular, the 11 residential properties identified as
per Table 14. It is acknowledged that odour emissions may occur when
poultry manure is removed from the site. However, the ventilation system for
the development will also emit odours and when manure is spread.

In Section 7.4 of the EIAR it is indicated that the applicant will recommend to
all farmers that organic fertilizer/ soiled water from the poultry farm should not
be applied to lands adjacent to neighbouring dwellings or pote ntid odour
sensitive locations. A setback of 100 metres from individual dwellings and/or
200 metres from odour sensitive areas oOr groups of dwellings will be
recommended. The nearest residential property is identified as being ¢.640
metres east of the application site in the EIA.

As pa rtof the preparation of the EIAR ammonia, odour, and particulate matter
impact assessments were carried out. This assessment is set out in
Appendix 18 of the EIAR and concludes that the typical operation of the
facility will not result in the thresholds/limits for odours, ammonia, nitrogen, or
particulate matter being exceeded, but rather the impacts of each pollutant will
be within these thresholds.

A site specific Air Impact Assessment has been carried out, and the issue of
odour has now been comprehensively detailed and considered in that report
and in Section 6.4.1 (Odour) in the EIAR, which also provides baseline data.
Section 6.4.1 has considered odours that will arise from the spreading of
manure and soiled water to land within the applicant's landholding and on
other customer farmlands where other potential odour sensitve areas or
dwellings have not been identified.

This section of the EIAR states that “the application of organic ferti Iser/soiled
water in accordance with S.I. 113 of 2022, as amended, will ensure that
excessive application, which could lead to extra odour due to surface soil
saturation, will be avoided”.

| am now satisfied, based onthe information submitted, that the odours from
the proposed poultry fam wil not have an unacceptable impact from the
nearest reside ntid rece ptorsin tre area of the site, so this m atterhas been
satisfactorily addressed.

ae0189 —  Page26



A site specific Air Impact Assessment has been carried out, and the issue of
dust has now been comprehensively detailed and considered in that report
and in Section 6.4.3 (Particulate Matter — Dust) in the EIAR, which also
provides baseline data.

I concur with the particulate matter (dust) details and information submitted,
8o | am satisfied that this issue has been addressed.

Climate

The sections on Climate are set out in sections 6.5 and 7.5 of the EIAR. This
highlights that methane emissions from larger livestock such as cattle and
sheep is much higher than that for poultry and pigs. It is also highlighted that
studies have indicated that the carbon footprint for poultry is much lower than
that for sheep and beef production.

As part of the preparation of the EIAR ammonia, odour, and particulate matter
impact assessments were carried out. An Air Quality Impact Assessment
was also carried out. The EIAR states that the use of soiled water on the
applicants’ agricultural lands will replace the need for the application of
chemical fertiliser on these lands.

Consideration has now been given to air emissions arising from the proposed
land spreading and particulate matter (dust) and these are included in the air
quality assessment.

| consider that the information provided with the application, including
information in relation to air emissions and the application to lands of the
Mmanure and soiled water arising and the associated biosecurity impacts is
now sufficient to carry out an adequate assessment of the impact of the
development on climate.

Based on the information submitted it is now considered that the applicant has
satisfactorily addressed climate issues and demonstrated that the proposed
poultry house would not have significant adverse impacts on climate.

Visual Aspects & Landscape

Sections 6.6 and 7.6 of the EIAR deal with visual amenity of the area. The
greenfield site is in a rural area (Rural Policy Zone 2 in the Louth CDP 2021-
2027, as varied) of farmland close to the existing poultry house. The site is
located on the Muirhevna Plain, close to the uplands of Collon and
Monasterboice. The site is located on relatively flat lands and the surrounding
lands are undulating rising slightly from east to west.
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The site is not located near any EU sites, such as SAC's, SPA’s or NHA’s or
close to or disrupting any Protected Views/ Prospects, Areas of Outstanding
Natural Beauty, Areas of High Scenic Quality or Scenic Routes as designated
in the Louth CDP.

Noise

Once operational, the potential noise associated with the development is
expected to be as follows:

- Poultry House Livestock

- Housing

- Feed Production & Handling

- Manure Management

Poultry House Livestock

Although the proposed building will have the capacity to house 64,000 birds,
noise emissions from chickens are typically very low and will be well below
the threshold from the noise sensitive locations. The building is to be well
insulated, preventing any significant noise from escaping.

Feed Delivery Trucks

It is anticipated that the Feed Trucks will make deliveries every week during
normal working hours and each delivery will last for about 1 hour. The
predicted noise levels will be less than the daytime ambient noise criteria and
will have an imperceptible impact on adjacent noise sensitive locations .

Poultry House Ventilation Fans

The poultry houses will have ventilation fans installed on each building. The
predicted noise emission levels fro mthese fans will not exceed 43dB(A). This
would be below the relevant thresholds for daytime and night time periods.

Emergency Generator

The emergency generator will be for emergency use only, possibly for about 2
ho ursper week. It is recomme rded a low noise generator is utilised in order
to minimise any potential nuisance to any surrounding noise sensitive
locations.

Sections 6.7 and 7.7 of the EIAR deal with noise. Table 7.7 of the EIAR
identifes that the nearest noi s sensitive location is ¢.640 metres from the
a pplicdion site. Construction nose has been assessed and will fall within the
m aximum criteria for constructio n activities. The site & very well separated
from resdential properties in the vicinity.

| note that a site specific Noise Impact Assessment has now been carried
out, and this has now been comprehensively detailed and considered in

- — ————
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Section 6.7 (Noise Levels) in the EIAR, which states that “The nearest noise
sensitive receptors to the proposed new poultry farm house (and the only
ones visible from its location) are a number of detached residential dwellings
located at a distance of 600m to the west / southwest”. | concur with the
noise details and information submitted, so | am satisfied that this issue has
been addressed.

Traffic

Sections 6.8 and 7.8 of the EIAR deal with traffic. The proposed poultry farm
will be accessed off a local road L275, which extends southwards from the
Regional Route R170 (Dunleer to Clogherhead) at Grangebellew. The local
road is wide with a white line and the site is accessed via an existing laneway.

At present this is a relatively busy road serving residential properties and

agricultural lands and buildings. The average traffic flow anticipated with the

proposed poultry farm includes:

- c. 1.5 load of organic fertiliser/ poultry manure per week on average
per annum

- c. 1.5 feed deliveries per week

- S egg collections per week

- c. 2 staff daily

- Stock transport (8 loads in and 8 loads out) (every 14-15 months)

- Additional traffic due to veterinary inspections, farm maintenance, and
waste collection.

Whilst the traffic movement associated with the proposed poultry house will
be concentrated in the stocking, destocking, and cleaning periods, | do not
consider that the average or peak level of traffic generation would result in
any unacceptable direct or indirect impacts with regard to traffic.

Construction traffic will be temporary over a 12 month period only, involving
c.3-4 loads/ day, with additional 2-4 journeys by workers to and from the site.
I have no concerns with the overall access and traffic matters at this site.

Biodiversity

The application site is not located within any designated European Site.
However, there are 10 sites within 15 kilometres, the closest of which is the
recently designated North-West Irish Sea SPA, which is c.4.2 kilometres north
of the application site.

I am satisfied that the application site does not provide ex-situ habitats that
support populations of species in the SPAs and SACs which are the subject of
the conservation objectives of these sites, as is evident from the information
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submitted with the NIS and the EIAR, which are consistent with my
observations at the t me of inspecti on

Sections 6.9, 6.10, 7.9, and 7.10 of the EIAR deal with biodiversity. The
subject lands are currently in agricultural use. The surrounding lands are also
primarily agricultural with dispersed one-off housing also a feature .

A section of the existing field-boundary hedgerow that runs from north to
south through the site of the poultry house would need to be removed to
construct the large building and site development works. No additional
hedgerow or trees need be removed to facilitate the achievement of sight
lines at the entrance from the public road, as this was already a requirement
of the permission granted and implemented under Ref: 19/231. The EIAR
indicated that will be no significant impact on flora and fauna as a resut of the
development. | note that the NIS contains mitigation measures in relation to
the retention of trees, hedges, vegetation habitats, lighting, etc at the site. Any
removal of hedgerow vegetation should be done outside of the bird nesting
season.

With regards to soiled water and poultry manure | note that section 7.10
(Biodiversity — Special Policy Areas) of the EIAR irdicates that all organic
fertiliser/ poultry manure is to be allocated to lands in accordance with S.I. 113
of 2022.

As already stated above in the “Groundwater” section, water used for cleaning
poultry houses should not be spread on land used for grazing livestock or on
land adjacent to water courses or to grazing animals.

With regards to the spreading of poultry manure, the EIAR indicates that the
applicant 15 proposing to land spread all poultry manure from the proposed
development on agricultural lands, including new customer farmlands, as an
alternative to inported artificial fertiliser in compliance w ithS.1. 113 of 2022.
The applicant has indicated in the EIAR that any alternative destination for
po ultry manure that may be considered will have to be agreed with the
Ernvironmental Protection Agency as part of any EPA Li cerce granted for the
cevelopment.

However, only scant details of customer farmlands have been included in
A peendices 1 & 6 of the EIAR, and in any case this is not considered to be a
satisfactory proposal in relation to the disposal of any soiled water, and
therdore the P lannng Authority is not in a positi onto adequ atdy assess the
EIAR.
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With regards to the application of soiled waters to the farmland | am not
satisfied that the applicant has demonstrated that this is in accordance with
the requirements of S.. 113 of 2022 and would not contribute to any
significant adverse effects on the environment or designated sites, so this
should be included in the reasons for refusal.

| note that the previous application Ref: 19/231 was referred to LCC Heritage
Officer, who referenced wetlands (Carrickbaggott) fed by the Morganstown
Stream, which are to the west of the existing poultry house, which is to the
north-west of this proposed house, but this is not clear from the
documentation submitted.

The referral report from An Taisce also refers to the same wetlands. The
EIAR makes no reference to any potential wetland habitats that may be
impacted by the proposed development, so this should be included in the
reasons for refusal.

Cultural heritage is considered under section 6.10 and 7.10 of the EIAR.
There are two Zones of Notification within the site boundary well to the north
and north east of the proposed poultry house, but none of these are
encroached upon by any part of the development works. However, given the
size and scale of the proposal, and the potential for archaeological finds, |
consider that archaeological monitoring would be required in this case.

The site will not impact on Rokeby Hall, a Protected Structure & Historic
Gardens and Designed Landscape, which is located well to the west on the
opposite side of the road and is not visually linked to the development site.

Population, Employment & Human Heaith

Population and Human Health is set out in sections 6.11 and 7.11 of the
EIAR. There is some information included with regard to the residential
population figures and demographics in the area and | note that Sections 6.4
and 7.4 relating to ‘Air and Section 6.12 relating to ‘Material Assets’ also
include details relating to specific residential properties in the area that have
been considered in the EIAR.

No adverse impacts on the population were identified in the EIAR. The
potential significant impacts on the population of the area from the proposed
facility are as follows:

- Odour generated during the operation of the poultry farm. | am now
satisfied that this issue has been addressed by the site specific Air
Impact Assessment and Section 6.4.1 (Odour) in the EIAR.

- Noise during construction phase and operation. (It is acknowledged the
noise generated during construction will be temporary). | am now
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satisfied that this issue has been addressed by the site specific Noise
Impact Assessment and Section 6.7 (Noise Levels) in the EIAR.

Whilst a poultry farm is a form of intensive agriculture, it is nonetheless an
operation that would be generally compatible with the rural area.

Material Assets

Sections 6.12 and 7.12 of the EIAR deal with Material Assets. This proposal
relates to agricultural lands and nearby residential properties. The nearest
dwelling will be ¢.640 metres from the proposed poultry house.

The impacts on this and other residential properties have been assessed
under the headings Air and Noise above.

Tourism

Sections 6.13 and 7.13 of the EIAR deal with Tourism. Taking account of the
location of the subject lands and the siting and design of the proposed
buildings it is not considered that the proposed development would be likely to
have a significant effect on tourism.

With regard to the application of manure and soiled waters on agricultural
lands and the potential effects on tourism, | am satisfied that theae this has
now been satisfactorily addressed in the EIAR and that there will be no
adverse impact on tourism inthe general area.

Potential Cumulative Effects

Sections 6.14 and 7.14 of the EIAR deal with the Potential/Cumulative Effects.
The EIAR concludes that the proposed development will have a “positive
effect on the population of the area” and will not have a significant cumulative
effect on the environment at national, county or local level.

It also concludes that trere is no potential for any transboundary impacts
given its location well away from any international boundaries.

Interaction of Effects

Chapter 8 of the EIAR addresses the interactions between the various
environmental factors of the proposed development. The significant impacts
of the proposed de vebpment and the proposed mitigation measures have
been detailed in the rele vart chapters of this report, and in pracice many
impacts have sli ght Intera ctiors with others . The EIAR concludes that most
inter-relationships h ave a neu tral impact when the mitigation me asues are
incorporated into the operation of the proposed development.




However, having reviewed each chapter and possible interactions, and given
the overall deficiencies in the EIAR, | am not satisfied that inter-relationships
will be broadly neutral and will not have a significant impact on the amenities
of the area.

Environmental Management Programme

Chapter 9 of the EIAR sets out an Environmental Management Programme
for the proposed poultry farm. This will include a comprehensive monitoring
programme governed by the requirements of the EPA Licence and
environmental legislation.

Section 9.2 states that an organic fertiliser/poultry manure management

programme will be implemented as follows:

- The allocation of poultry manure to customer farmers for use as
organic fertiliser with the requirements of S.I. 113 of 2022.

- Proper separation of all clean water on site and the collection of all
soiled water in the soiled water storage tanks. Soiled water will be used
as an organic fertiliser in accordance with the requirements of S.I. 113
of 2022. This is not considered to be appropriate as already detailed
above.

- Continuous recording of all organic fertiliser/poultry manure/soiled
water transfers off the farm as per the record 3 form (for compliance
with S.I. 113 of 2022, or commercial documents (for compliance with
animal by-products regulations) developed by the Dept of Agriculture,
Food, and Marine, and the submission of all records to the Dept of
Agriculture, Food, and Marine as required.

A schedule for the monitoring and maintenance of all structures and systems
has also been set out. The proposed Environmental Management
Programme is considered to be broadly reasonable.

| note that the applicant has now clarified that ‘organic fertiliser/poultry
manure/soiled water transfers off the farm as per record 3", as stated in
Chapter 9 of the EIAR, means the “official form (Record 3) as prescribed
under S.I. 113 of 2022 (as amended) (now replaced with an on-line return)
detailing the movement and recording the ftransfer of organic fertiliser from
one herd number to (exporter) to another (importer). This is recorded directly
on the DAFM Agfood online movement system”, Therefore, | am satisfied that
this has been clarified by the applicant.

Reasoned conclusions on significant effect

Having regard to the examination of the environmental information contained
above and in particular to the EIAR and the submissions from the prescribed
bodies and observers in the course of the application, it is considered that the

—————————————————————————————————————————————————
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main significant direct and indirect effects of the proposed development on the
environment are as follows:

Surface water and ground water — Whilst the proposed pouitry houses will
be constructed on an impermeable concrete base which will limit the potential
for infiltration of soiled waters into the ground, further clarity and information is
required in relation to surface water proposals, watercourses, drains, wells,
ditches, the type of birds to be housed, effluent storage, quantum of soil water
produced, overall stocking rate on the premises, calculations, etc.

In accordance with Article 94 and Schedule 6 of the Planning and
Development Regulations 2001 it is considered that the EIAR is deficient in
terms of the information and proposals provided therein. The Planning
Authority is precluded from granting planning permission and therefore the
proposed development should be refused.

11. Appropriate Assessment (AA)

In accordance with obligations under the Habitats Directives and
implementing legislation, to take into consideration the possible effects a
project may have, either on its own or in combination with other plans and
projects, on a Natura 2000 site; there is a requirement to consider the
possible na tire conservation implications of the proposed development on the
Natura 2000 network, before making a decision on the proposed
development. The process is known as appropriate assessment. In this
regard a guidance document ‘Appropriate Assessment of Plans and Projects
in Ireland’ was published by the DOEH&LG on the 10 December 2009.

Natura Impact Statement (NIS)
This application is accompanied by a Stage 2 NIS, prepared by Whitehill
Environmental, ih which 10 EU Natura 2000 Sites were identified within 15km
of the application site as follows:

Norh-West Irish Sea SPA, Stabannan-Braganstown SPA, River Boyne and
Blackwater SAC, River Boyne and Blackwater SPA, Dundalk Bay SAC,
Dundalk Bay SPA, Boyne Estuary SPA, Boyne Coast and Estuary SAC,
Claghe rhead SAC, River Nanny Estuary and Shore SPA

The app Ication site is not located wi thin or adjacent to any designated site,
with the neaest site being Nort h-Viest lrsh Sea SPA, which is c. 4.2km to the
east. T hesite is currently in use as grassland/ tillage a nd thereare no records
of ary rec orded plant or mam mals peces on this site.

MM
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The potential impact of the proposed poultry farm on each of the Natura 2000
sites is identified in the NIS and summarised as follows:

North-West Irish Sea SPA

- Potential hydrological connectivity via the Morganstown Stream.
Impacts on vegetation arising from atmospheric emissions from the site

Clogherhead SAC

- Impacts on vegetation arising from atmospheric emissions from the

site.

Boyne Coast and Estuary SAC

- Impacts on vegetation arising from atmospheric emissions from the

site.

Dundalk Bay SAC and SPA

- Impacts on vegetation arising from atmospheric emissions from the

site.

Boyne Estuary SPA

- Ammonia Impact Assessment
significant effects upon Natura
application site.

River Boyne and Blackwater SAC

- Ammonia Impact Assessment
significant effects upon Natura
application site.

River Boyne and Blackwater SPA

- Ammonia Impact Assessment
significant effects upon Natura
application site.

Stabannon-Braganstown SPA

- Ammonia Impact Assessment
significant effects upon Natura
application site.

River Nanny Estuary and Shore SPA

- Ammonia Impact Assessment
significant effects upon Natura
application site.
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The potential impacts were considered in more detail in the NIS and can be
summarised as follows:

Deterioration of water quality during site preparation and construction and
post construction and operation

The construction phase of the proposed development would include
excavat ion works and the pouring of concrete. If appropriate mitigation
measures are not taken there is the possibility that water quality in the
Morganstown Stream which appears to be to the west of the existing poultry
house, to the north-west of this proposed ho use(the bcation of which has not
been made clear in the application documentation and information) and
downst eam ecological receptors in the North-West Irish Sea SPA may be
negatively impacted; including by the pollution of watercourses wit h silt, oil,
cement, hydraulic fluid, etc. The substances could have a toxic effect on the
ecology ofthe water in general, directly affecting certain species and their
food supplies. Any reduction in water quality could lead to general impacts
and effects upon this SPA and its protected bird species. The potential risk of
direct and ndirect impacts arising from the site preparation and construction
requires appropriate mitigation.

The potential impact arising from the production and management of poultry
litter on site has been considered. The NIS states that the litter generated has
high dry matter content and it will remain within the concrete-floored covered
houses, until all birds are removed at the end of each batch, therefore there is
no pathway between the litter and surface water/groundwater while the
houses are stocked. The NIS also states that when the houses are destocked,
the litter will be removed and loaded into lorries for removal off site for
composting or use as fertiliser on land. Following this the houses will be
brished and washed down.

Based on the above information, | consider that in the operational phase the
proposed d evdopment has the potential to affect the water quality of the
European site North-West Irish Sea SPA via the Morga nstovn Stream, as
well as other drainage ditches in the vicinity.

However, the ap plicant has now submitted a revised proposal, inclding a
Sub-Soil and Hydrogeological Assessment and a Surfce Water
Management Assessment, which addresses surface water attenuation,
soibd dainage and soiled water retention.

The aplic anthas also now provided clarity on the use of tre existing ard
proposed sheds, as being for “Free Range and Barn Systems” of egg
production with 60,000 existing free range and 64,000 proposed Barn System
(i.e. in new shed proposed), giving a total of 124,000 hens.
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I note that the Environment Section report dated 01/05/24 has no objections
subject to conditions, so | am now satisfied that the previous issues in relation
to watercourses, drains, wells, ditches, the use of the shed, effluent storage,
overall stocking rate on the premises, calculations have been addressed in
this current application.

Atmospheric Emissions

Significant atmospheric emissions arising from agricultural developments can
have negative impacts on designated sites and their sensitive vegetation
communities. Some vegetation communities are more sensitive to ammonia
and nitrogen than others. The proposed development will lead to atmospheric
emissions, mainly in the form of ammonia and nitrogen. AERMOD Dispersion
Modelling was carried out by Irwin Carr Consulting to determine the potential
impacts of ammonia and nitrogen emissions on the Natura sites.

Ammonia — Table 4 sets out for each designated site: the background
concentration of NH3, the process contribution, the total concentration, the
critical load, and the % of the CL (critical level) range (represented by the
process contribution). It states that the modelling is based on worst case
scenario.

Nitrogen — Table 5 sets out, for each designated site: the background
concentration of N, the process contribution, the total concentration, the
critical load, and the % of the CL range represented by the process
contribution. It states that the modelling is based on worst case scenario.

The modelling concludes that the “typical operation of the site will result in
lower predicted ammonia and nitrogen impacts at the closest sensitive
receptors than the worst case results presented in Ammonia Impact
Assessment report. The report concluded that the predicted results of the
ammonia and nitrogen modelling process showed that the limits for the
protection of vegetation are not exceeded at the designated habitats within
the vicinity of the poultry farm. Thus, any areas of ecological interest will not
be adversely affected from the ammonia or nitrogen emissions arising from
the operation of the farm”.

Spreading of manure and soiled water

The NIS states that the wash water from the cleaning of the poultry houses will
be stored on site and spread on the applicants’ lands and lands of other
unidentified customer farmlands in the area immediately adjoining the site and
in the nearby surrounding area. Likewise manure is to be spread gn
unidentified lands.
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This is not considered to be a satisfactory proposal in relation to the disposal of
the soiled water and manure, and therefore the Planning Authority is not in a
position to adequately assess the NIS or to rule out that such practices will not
impact on the Natura Network, and so the development is to be refused for
that reason.

Cumulative impacts

The NIS states that there are no other sites identified with the potential to
contribute a significant amount of ammonia impact in the area, apart from the
existing poultry house operated by the applicant. The NIS also states that the
construction and operation of the proposed development, including the land
spreading of poultry manure and soiled water from the facility, will have no
cumulative impacts when considered in-combination with other agricultural
activities.

However, | do not concur with this assertion for the reasons already stated
above relating to unacceptability of manure and soiled water land spreading.

Mitigation Measures
Mitigation measures have been proposed in the NIS as follows:

Construction

e Prior to the commencement of any site works, the applicant and the
contactors must be made aware of the overall sensitivity of this site. They
must be made familiar with the overall content of this NIS and they must be
made aware of the mitigat'icm measures contained in this NIS. A statement
signed by personnel on site to say that they will adhere to the mitigation
measures as outlined in this NIS must be presented to the Local Authority
prior to the commencement of any works.

« Site preparation and construction should be confined to the development
site only and should adhere to all the mitigation measures outlined in this
NIS.

e The work areas must be kept to the minimum area required to carry out the
proposed works and the area should be clearly marked out and cordoned
off in advance of work commencement.

o The construction and operation of the proposed development must comply
with the European Communities (Good Agricultural Practice for Protectian
of Waters) Regulations 22 (S. | 113 of 2022).

e It is vital that there is no deterioration in water quality in the drains hat
surround the site that a reupstream of the Morganstown Stream. There forg
strict controls of erosion, sediment generafon and other pollutants
associated with the construction process should be implemented to reduce
and intercept sediment release where necessary. It is strongly
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recommended that prior to the commencement of works, that a robust
geotextile membrane silt fence is installed around the main construction
works area in the site to prevent run off mobilising to the north.

» All silt fences should be sturdy and constructed of a suitable geotextile
membrane to ensure that water can pass through, but that silt will be
retained. An interceptor trench will be required in front of this silt fence. The
silt fence must be capable of preventing particles of 425mm from passing
though.

» There must be no discharges of contaminated waters to ground or surface
waters from this development, either during the construction or operation of
the development. The control and management of hydrocarbons on site will
be vital to prevent deteriorations in surface and groundwater quality locally.

¢ Best practice concrete / aggregate management measures must also be
employed on site.

¢ The applicant must follow the guidelines set out in the Department of
Agriculture’s Explanatory Handbook for Good Agricultural Practice
Regulations.

o The proposed storage tanks must adhere to the Department of
Agriculture’s Farm Building and Structures Specifications. Before use, they
should undergo an integrity test that is performed by a suitably qualified
person. They should be inspected regularly for deficiencies.

* All construction waste must be removed from site by a registered contractor
to a registered site. Evidence of the movement and safe disposal of the
construction waste will be retained and presented to Local Authority upon
request. The applicants and construction contractors will be responsible for
the safe removal of any construction waste generated on site. There must
be no disposal of construction waste or spoil in areas outside of the
application site.

Site Operation

* During operation, only clean surface water should be discharged to on site
soakaways or local drains. All soiled water run-off should be directed to
suitably designed storage tanks.

* The mature hedgerow and woodiand within the site should be retained in
so far as possible. Any removal of hedgerow vegetation should be done
outside of the bird nesting season.

* Inappropriate lighting could result in the fragmentation of the habitats of
otters, bats and other nocturnal mammals. Therefore, it is recommended
that night time lighting is kept to a low level, which results in minimal spill.

* In so far as possible, landscaping should be sympathetic to the natural
landscapes that surround the site. The future landscaping of the site should
adhere to the specified recommendations.

ﬁ
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Land spreading

The AA states that h order to avoid any reductions in water quality within the
catchment as a whole, all organic fertiliser must be used in accordance with
S.I. 113 of 2022. However, given the lack of detailed information relating to
proposed customer farmlands the issue of land spreading of manure and soiled
water is not considered acceptable as already detailed above.

Reduction of Emissions to Atmosphere
Any other technologies to further reduce the emissions from the poultry
installation should be considered where possible.

NIS Conclusion

The NIS concludes that following mitigation the proposed development does
not have the potential to significantly affect the conservation objectives or
qualifying interests of the Natura 2000 sites and the integrity of the sites will not
be adversely impacted.

AA Screening Assessment

Using the precautionary principle and a precautionary assessment of the
source-pathway-receptor model, | consider that given the hydrological links
betw eenthe application site and North-West Irish Sea SPA and the proposal to
spread soiled waters and manure on unidentified customer lands there is
potential to give rise to significant effects on the qualifying interests of the
European sites in view of their conservation objectives.

Assessment of NIS

The application site is not located within or adjacent to any Natura 2000 sites.
There will be no reduction in habitat or loss or disturbance of a designated site
as a result of the development. However are 10 Natura 2000 within 15km of the
app Ication site.

In relaton to atmospheric emissions |am satisfied that based on the models
a ndi nformatian submitted, the concentrations of anmonia and nitrogen arising
fro mthe proposed development will not exceed the guideline levels and will not
h avean impact on the conservation object ivesof the Natu ra2000 sites.

H owever, thee is a potential hydrological link between the subject site and
Nath-West Irish Sea SPA via the Morganstown Stream. Taking account of the
source-pathway-receptor model |would consider that further hydrologica Ilinks
coul dpotentially occur through land spreading of manure and so ied wéer.

In conclusion, in the absence of sufficient information to deal with the above-
mentioned environmental issues at the site, | am not satisfied that the proposed
development individually or in combination with other plans or projects would
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not adversely affect the integrity of the European Site North-West Irish Sea
SPA in view of the sites Conservation Objectives.

Therefore, given the deficiencies in the NIS submitted, the Planning Authority is
precluded from granting planning permission and therefore the proposed
development should be refused.

Part 3 - Planning Assessment

Principle of Development

The site is located in the open countryside and is currently in use as grassland/
tillage and there is another large poultry house constructed nearby under Ref:
19/231. The surrounding land uses are primarily agricultural. It is also
acknowledged that there are some one-off residential properties in the
surrounding area.

Whilst the proposed development represents an intensive form of agriculture, it
nonetheless represents a form of development that would be associated with
the open countryside. It is noted that policy objectives EE 60 and EE 61
support sustainable agricultural activies and the diversification of the
agriculture sector, subject to any development being compatible with the
environment in which it is located.
L4

| would consider the proposed development, whilst significant in scale and a
large scale enterprise, to be open for consideration in this rural location, subject
to complying with all other relevant planning and environmental considerations.

Layout, Design and Height .

The application relates to the proposed construction of 1 poultry layer house
and 1 manure/ general purpose store, together with all ancillary structures (to
include 3 meal storage bin(s) and soiled water tank), and all associated site
works, to include upgraded internal farm laneway.

The external building finishes to the poultry house is shown as PVC coated
ventilation metal sheeting on a steel sub-frame, which is a standard
agricultural cladding and is considered acceptable. All ancillary structures, (to
include 3 no. meal storage bin(s) and soiled water tank) are considered
acceptable at this location.

Like the existing poultry house on the farm, solar panels are proposed on the
roof, which would be acceptable.
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Proposed Poultry House

The proposed buildings wil Ibe set back from the public road to the west by
approximately 700 metres. The finished floor level of the building will be 60.50
which is much bwer than the level of approximately 67.00 at the entrance
onto the public road. It should be noted that land rises from the public road to
around 70.84 metres then falls towards the application site. The poultry
house would be constructed along the 61.00 contours of the site and therefore
would require minimal excavation along its entire length.

Whilst the proposed building will be located in an open area of agricultural
land and the footprint of the building will cover a large area it will be of a
relatively bw height (8 76 metres). Taking this into account | would consider
the design of the buildngs to be generally acceptable.

Commission Imple nenting Decision (EU) 2017/ 302, 15th February 2017
Establish’irg best avalable techniques (BAT) conclusions, under Directive
2010/75/EU of he European Parliament and of the Council, for the intensive
rearing of poul ty or pg s,includes that such proposals consider the ‘po tenfid
future development capacity of the farm”. Section 13.13.11 7 of the Louth
CDP also ¢ ontdns reference to this in relation to providing a b ushess plan in
support of t hedevelop ment. The applicant states in the Cover Letter tha tthe
EIAR is essentially tre business plan. | am satisfied that the EIAR sets out
the justification and n eed fo rthe poultry house in the propose dlocation away
from the exstingpo ultryhouse, so | concur with the applicant in th atregar d.

As per Section 13.13.11.7 in the Louth CDP, the proposed new poultry house
building should be sited, if possible, in a clustered setting much closer to the

m
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existing poultry house granted under Ref: 19/231 so that they minimise the
impact on the landscape and can share site services more readily.

The previous application Ref: 23/60288 was refused partly on the basis of the
separation distance of the proposed poultry house from the existing poultry
house on the site.

However, in this regard, the applicant has clarified that “The proposed
development has to be located away from the existing development due to the
free range nature of the existing activity.......... As detailed there in this 60,000
bird free range house requires an area of 60 Ha adjacent to the house and
available to the birds to satisfy DAFM and Bord Bia requirements, thus it is not
possible to locate the proposed development adjacent to (or clustered with)
same”’.

The existing poultry house on the lands, which was granted under Ref: 19/231
is also very clear in stating that 60,000 birds require 60 hectares of free range
lands, so this issue was understood at that time.

I have confirmed in Commission Regulation (EEC) No 1274/91 (Annex I
relating to the “Minimum criteria to be met by poultry enterprises producing
eggs as referred to in Article 18 (1) (a), (b), (c) and (d)”, and on the Teagasc
website that the maximum stocking density for eggs to be classified as “free-
range” is not greater than 1,000 hens per hectare (i.e. 60,000 hens require 60
hectares). The hens must also have continuous daytime access to open-air
runs and the ground to which hens have access is to be mainly covered with
vegetation. The applicant states in the Cover Letter and in the EIAR that
unobstructed access to the range area is critical for the existing free range
activity. They also state in the EIAR that in terms of efficient siting, the poultry
house needs to be roughly in the centre of the 60 hectares, which is the case
with Ref: 19/231.

In Section 1.10 of the EIAR the applicant states that “This site of the proposed
development is agricultural land, and forms part of an overall area of ¢. 68 Ha
(c. 60 Ha+ of which is dedicated to the current free range enterprise, and as a
result of range area required for this existing free range activity, the proposed
development is required to be located remote from same and cannot be
adjacent to the existing house as it would impede free range bird access to
and from the existing development.), owned by the applicant at this
location........... For essential operational reasons, applicable to the nature of
the existing free range house, the proposed development cannot be located
close to, or grouped with the existing free range poultry house, (as it would
impede the access of the birds to/from the existing development to the
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required range area) and therefore has to be located remote from the existing
development”.

As stated in Section 3.6 of the EIAR, for the proposed Barn System poultry
house, an external range area is not required, hence the much smaller site
size requirement.

O n the basis of the information provided, including the technical justification
for the chosen site having to be positioned away from the existing poultry
house, and given that the proposed site is not visible from any public
viewpoint, | consider that its location is justified and acceptable.

Residential Amenity

There are residential properties in the surrounding area, with the closest
property being approximately 642 metres from the location of the proposed
poultry house and associated developments. Matters which include roise,
dust, traffic and odours etc have been comprehensively considered n the
assessment of the EIAR set out above. No submissions have been received
from nearby residents.

Whilst it is acknowledged there will be odours from the spreading of manure
generated from the development and from the ventilation system, and that this
will occur at particular times, for example when the houses are being cleaned
out, the operation of the poultry farm will utilise best available techniques and
keep within the recommended guidance parameters. | also note that as part of
any EPA License granted for the facility the applicant will be required to carry
out monitoring for various aspects of the licence. This will enable the
monitoring of odours to be reviewed on an ongoing basis.

| note that a site specific Noise Impact Assessment has now been carried
out, and this has now been comprehensively detailed and considered in
Section 6.7 (Noise Levels) in the EIAR, whic hstates that “The nearest noise
sensitive receptors to the proposed new poultry farm house (and the only
ones visible from its location) are a number of detached residential dwellings
located at a distance of 600m to the west / southwest”. | concur with the
n ose details and information sibmitted, so |am satisfied that this issue has
been addressed.

| notethat a site specific Air mpact Assessment has been carried out, and
the issue of dust at the site has now been comprehensively detailed and
c ond dered in that report and in Section 6.4.3 (Particulate Matter — Dust) in tre
EIAR, which also provides baseline data.

M
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I concur with the particulate matter (dust) details and information submitted,
so | am satisfied that this issue has been addressed.

Traffic and Transportation Considerations

The site is accessed from the L275 local road, which extends southwards
from the Regional Route R170 (Dunleer to Clogherhead) at Grangebellew.
The local road is wide with a white line and the site is accessed via an existing
laneway.

At present this is a relatively busy road serving residential properties and

agricultural lands and buildings. The average traffic flow anticipated with the

proposed poultry farm includes:

- c. 1.5 load of organic fertiliser/ poultry manure per week on average
per annum

- c. 1.5 feed deliveries per week

- 5 egg collections per week

- c. 2 staff daily

- Stock transport (8 loads in and 8 loads out) (every 14-15 months)

- Additional traffic due to veterinary inspections, farm maintenance, and
waste collection.

Whilst the traffic movement associated with the proposed poultry farm will be
concentrated in the stocking, destocking, and cleaning periods, | do not
consider that the average or peak level of traffic generation would result in
any unacceptable direct or indirect impacts with regard to traffic.

In relation to parking and turning within the proposed poultry farm there is a
proposed large parking and turning area for service vehicles (including HGVs)
to manoeuvre.

A report from the Placemaking & Physical Development Section received
dated 15/05/24 has raised no issues in relation to access or traffic.

Environmental Considerations

Surface Water

The EIAR states that all surface water from the proposed poultry farm will
discharge through the existing/ proposed storm water discharge points to
ground/ surface water, but no details of the type of clean or soiled surface
water, pipes or calculations have been submitted to demonstrate compliance
with SUDS requirements.

All roof water and uncontaminated storm water will discharge to the storm
water drainage system to surface water and/ dr to ground. The discharge

ﬁ
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point(s) will be visually inspected on a weekly basis for any signs of
contamination (visual or odour) in line with the anticipated requirements of the
EPA Licence to be applied for.

The applicant states that the proposed poultry farmhas been designed so as to
minimise the amount of soiled water generated. Dedicated soiled water storage
tanks will be constructed ensuring all soiled water is collected and there is no
possibility of contaminated storm water entering the clean storm water
discharge system.

The report from Placemaking & Physical Development Section dated 15/05/24
has requested further information in relation to the proposed surface water
arrangements at the site. They have also requested further information in
relation to the submission of a Flood Risk Assessment. This will not be
requested given the recommendation to refuse.

Soiled Water

With regard to soiled water produced from the proposed poultry farm this will be
directed to storage facilities as per Section 4.7 of the EIAR. The EIAR indicates
(on page 164) that there will be no external movement of stock between
houses thus preventing the generation of soiled water outside the houses and
that the only soiled water will be from the washing of houses and the concrete
apron and that appropriate measures for collection and management of soiled
water have been demonstrated.

| note that European Communities Good Agricultural Practice for Protection of
Waters Regulations, 2022 (S.I 113 of 2022) sets out the requirements for the
spreading of soiled waters on land. In section 6.9 of the EIAR it is indicated that
in accordance with these regulations, this soiled water will only be applied to
bnds where a crop response (1.e. tillage or maize) is anticipated. In addition the
applicant has indicated in Section 7.4 (Air) of the EIAR that there will be a
recommen ded setback distance of 100 metres (individ wal dwellings) and 200
metres (g roups of dwellings) with regard to the application of soiled waters.

This land spreading is not considered to be a satisfactory proposal in relation to
the management of the soiled water, and therefore the Planning Authority is not
in_a pasition to adequately assess the EIAR, so this should be included as a
refusal reason.

Po ultryManure

With regards tothe spreading of poultry manure, the EIAR hdic ates trat the
applicant is proposing to land spread all poultry manure from the proposed
development on agricultural lands, including new customers’ lands, as an
alternative to imported artificial fertiliser in compliance with S.1. 113 of 2022.
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The applicant has indicated in the EIAR that any alternative destination for
poultry manure that may be considered will have to be agreed with the
Environmental Protection Agency as part of any EPA Licence granted for the
development.

However, again only very scant details of customer lands have been included
in Appendices 1 and 6 of the EIAR, and in any case this is not considered to be
a satisfactory proposal in relation to the management of the poultry manure,
and therefore the Planning Authority is not in a position to adequately assess
the EIAR, so this should be included as a refusal reason.

Water Supply
Water supply for the development is to be sourced from a Ballymakenny/
Sandpit Group Water Scheme, and a letter of consent has been submitted.

Development Contributions
As set out by Category 3 (d) (Agricultural Development) in Table 2 of Section 8
of the Development Contributions Scheme 2023. This equates to €10 per
mZ.
The proposed development would have a gross floorspace of 5,749m?>.
€5,749m?* x €10 = €57,490
Total contributions due - €57,490

Part 4 Conclusion and Recommendation

Conclusion

In conclusion, the proposed poultry layer house and associated development
would represent an intensive form of agriculture in a rural area. However,
taking account of the nature of the development and the policy objectives
supporting agricultural activities in the Louth County Development Plan 2021-
2027, as varied, in addition to the Development Management criteria for
Agricultural Enterprises as set out in Section 13.13.11.7 of the CDP, in
principle such development is open for consideration in this rural location.

However, given the lack of information in relation to landspreading areas,
climate change, ground water, surface water and biodiversity in the EIAR &
NIS submitted with the application, | am not satisfied that based on the
information submitted, that the proposed development would not have a
significant adverse impact on the amenities of the residents living in the

24/60189 Page 47




19.

20.

surrounding area, particularly due to the land spreading of manure and soiled
water.

Recommendation

In accordance with the foregoing | recommend that permission should be
refused, for the following reasons and considerations.

Reasons and Considerations

1.

Due to the inadequacy of the information provided with the application,
particularly in relation to the landspreading areas and biosecurity, climate
change, ground water, surface water and biodiversity, the Planning
Authority is unable to carry out a comprehensive environmental ‘mpact
assessment of the proposed development as required by legislation,
accordingly to permit the proposed development would be contrary to the
proper planning and sustainable development of the area.

On the basis of the information provided with the application, particularly
in relation to the landspreading areas, climate change, ground water,
surface water and biodiversity, the Planning Authority cannot be satisfied
that the proposed development individually, or in combination with other
plans or projects would not be likely to have a significant effect on
European site North-West Irish Sea SPA (No: 004236 ), or any other
E urqpean site, in view of the site’'s Conservation Objectives. In such
circumstances the Planning Authority is precluded from granting
permission.

- ﬁ/'@ () L "5‘7
Terence Loane Thomas McEvoy {
Executive Planner Director of Services
Date: 23/05/2024 Date: 30th May 2024

Patricia Hughes
Senior Executive Planner
Date: 23/05/2024
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Appendix 1 (Pre-planning Notes)

PRE-PLANNING CONSULTATION NOTES

PLAMNER'S NOTES:
Preplanning Reference. PP23/270
Applicant: Crayvall Egg Production Ud

Proposal As per 23/60288 - Construction of 1 Mo. Poultry Layer House and 1 No
Manure/General Purpose store, together with all ancillary structures. (io include 3 No. meal
storage bin(s) and soiled water fank] and all associated site works (fo include upgraded
internal farm laneway.) associated with the proposed development at Carrickbaggott
Grangebeliew, Co Louth This application relates to a development, which is for the purposes
of an aclivity requinng a Licence under part IV of the Enviranmental Protection Agency
iLicensing) Regulations 1994 to 2013 An Environmental Impact Assessment Report
(ELAR) and Natura Impact Statement (N.I S} have been submitted with this planning
application

Site Location:  Carrickbagoott, Grangebellew, Co. Louth
Pre-planning Meeting: 10am on 10" January 2024 {Town Hall).
In aitendancs:

Dermaot Herlihy {Crayvall Eggs)

Rachel Johnson {Crayvall Egos)

Paraic Fay (Agncultural Consultant vath CLW Environmental Planners)

Representing Louth County Council;
Terence Loane (Executive Planner)

Planning Authority advised as follows:

National & Regional Folicy Documents which may be relevant to this proposal include:
¢ Project Ireland 2040 Naticnal Planning Framework (May 2018)
+ National Development Plan 2021 — 20390,
* ENRA Regional Spatial & Economic Strategy (RSES) (June 2019
s The Planning System and Flood Risk Management (2000}
» Guidelines for Planning Authorifies and An Bord Pieanala on camrying out Environmental
Impact Assessment (Augusi ‘2'318;;
s Development Management Guidslines (2007}

Louth County Development Plan 2021-2027. as varied, applies to this site

The relevant Louth Counly Development Plan 2021-2027, as varied, policy objectives,
guidance, development management standards, environmental policies stc for this site are
already contained in the planners report for Ref: 23/60288 (Refused by LCC), so there is no
need to list them again hera. o

-
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Many of these issues have also beenr eferredto 'inthe email from Paraic fay dated 2§
November 2023,

Planring Consicderaton

The siteis located approximately 1.5km south of Gra ngebdl ewin a rural farmland area served
by a local L275 local road which ex terds so uthwads from the Regional Route R170 (Dunleer
to C loghahead) at Grangebe llew

The applicant submitted an email from Paraic Fay dated 29" November 2023 which has been
considered and to wiich | spoke about with Patricia Hudhes (SEP} prior to the pre-pl annirg
meeti g taking pla ce.

Essentially. this proposalis for the same development as refused before, but with revised
det ailsand inform ationto be p rovided for consderation

The applicant is fully aware of the previous refusal reasons, but is not in agre ementwith them,
parti culaty from an environmental perspective in terms oflandspread g the clustering of the
development with theexisting s heds alternative sies, landsp readingof manure. etc. Mr Fay
stated that free range multry production requires the provi Sion of large extemal free range
areas for the hens to roam free, so it cannotbe clustered with other existing buildings for this
reason. This open range area is arequirement of CAFM.

They also stated that itis not practical to have an allgnative site at a redona location too
distant from the main Belview Eggs p remies at Carst own ard there is already 8 poultryhouse
close to thissite and on the same lansway.

However the yfeel that the main issues can be adequately addressed in.a new proposal that
complies all relevant planrng and environmental requirements for such agncul tual
develop mats and should be acceptable in the rural area.

Conclusion

At the meeting | advised Padraic Fay (Aghcutural Cons ultant with CLW Environmental
Planners) to consider in detailthe previous refusal reasans and addres all 1ssus. and set out
clea rly ina Planning Statement all new/ updated information as to how thiswill be achisved,
particuarly in redion to e nviormental matters, landspreading of manure, reaso ns for not
clustenng development, elc

Terence Loane (Executive Planner).

NOTE ‘ADVICE GIVEN IS PRE-PLANNING ADVISE BASED ON IN FORMAT ION AVAILABLE AT
THE TIME & DOES NOT PREJ UDCE ANY SUBSEQUENT PLANN INGAPPLICATION A ND/ORBIND
THE PLANNING AUTHORITY AND/OR PRESCRIBED BODIES IN ASSESSMENTOF ANY

A PPLICATION RECEWWED ON FOOT OFPRE-PLANNING CONSULTION.




Case C-121/03

Commission of the European Communities
\
Kingdom of Spain

(Failure of a Member State to fulfil obligations — Directives 75/442/EEC and
91/156/EEC — Meaning of ‘waste’ — Directives 85/337/EEC and 97/11/EC —
Assessment of the effects of certain public and private projects on the environment
— Directive 80/68/EEC — Protection of groundwater against pollution caused by
certain dangerous substances — Directive 80/778/EEC — Quality of water intended
for human consumption)

Opinion of Advocate General Stix-Hack! delivered on 26 May2005 . . . . [-7573
Judgment of the Court (Third Chamber), 8 September 2005 . . . . . . . [-7593

Summary of the Judgment

1. Environiment — Waste — Directive 75/442 — Meaning — Substance which is discarded —
Livestock effluent — Excluded — Conditions — Carcasses of animals being reared which
die on the farm — Included

(Council Directive 75/442, as amended by Directive 91/156, Art. 1(a))
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SUMMARY — CASE C-121/03

9 Environment — Waste — Directive 75/442 — ‘Other legislation’ for the purposes of Article
2(1)(b) — Community or national legislation — Conditions

(Council Directive 75/442, as amended by Directive 91/156, Art. 2(1)(b))

3. Environment — Assessment of the effects of certain projects on the environment — Directive
85/337 — Projecis of the classes listed in Annex Il to be made subject to assessment —
Member States’ discretion — Scope and limits

(Council Directive 85/337, as amended by Directive 97/11, Arts 2(1), 4(2), and Annex II)

4. Environment — Protection of waters against pollution caused by nitrates from agricultural
sources — Directive 91/676 — Scope — Livestock effluent — Included — Use of livestock
effluent as agricultural fertiliser — Excluded from the system of protection of groundwater
established by Directive 80/68

(Council Directives 80/68, Art. 5, and 91/676)

The scope of the term ‘waste’, for the
purposes of Directive 75/442 on waste,
as amended by Directive 91/156, turns
on the meaning of the term ‘discard’ in
the first subparagraph of Article 1(a) of
that directive.

In that regard, in certain situations,
goods, materials or raw materials result-
ing from an extraction or manufacturing
process, the primary aim of which is not
the production of that item, may be
regarded not as a residue but as a by-
product which the undertaking does not
seek to ‘discard’, within the meaning of
that provision, but intends to exploit or
market on terms which are advanta-
geous to it, in a subsequent process,
without any further processing prior to
reuse. In such a case, the provisions of
that directive, which are intended to
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regulate the disposal or recovery of
waste, do not apply to goods, materials
or raw materials which have an eco-
nomic value as products regardless of
any form of processing and which, as
such, are subject to the legislation
applicable to those products, provided
that their reuse is not a mere possibility
but a certainty, without any further
processing prior to reuse, and as part
of the continuing process of production.

Therefore, livestock effluent may, on the
same terms, fall outside classification as
waste, if it is used as soil fertiliser as part
of a lawful practice of spreading on
clearly identified parcels and if its
storage is limited to the needs of those
spreading operations. The fact that such
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effluent is not used on land forming part
of the same agricultural holding as that
which generated it, but to meet the
needs of other economic operators, is, in
that regard, irrelevant.

On the other hand, carcasses of animals
being reared, where those animals died
on the farm and were not slaughtered
for human consumption, may in no case
be used in conditions which would
enable them not to be defined as waste
within the meaning of that directive. The
holder of those carcasses is certainly
obliged to discard them, with the result
that that matter must be regarded as
waste.

(see paras 57-58, 60-62, 64)

The term ‘other legislation’, in Article 2
{1)(b) of Directive 75/442 on waste, as
amended by Directive 91/156, can refer
to both Community legislation and
national legislation covering a category
of waste mentioned in that provision,
provided that such legislation, Commu-

nity or national, relates to the manage-
ment of that waste as such and that it
results in a level of protection of the
environment at least equivalent to that
aimed at by that directive.

(see para. 69)

Article 4(2) of Directive 85/337 on the
assessment of the effects of certain
public and private projects on the
environment, as amended by Directive
97/11, provides that the Member States
are to determine through a case-by-case
examination or thresholds or criteria
which they set whether the projects
listed in Annex Il to that directive
should be made subject to an impact
assessment. That provision has, in
essence, the same scope as that of
Article 4(2) of Directive 85/337, in its
original version. It does not alter the
general rule, set out in Article 2(1) of
that directive, that projects likely to have
significant effects on the environment,
by virtue, inter alia, of their nature, size
or location, are to be made subject to an
assessment of their effects on the
environment.

(see paras 91-92)
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The system of protection of waters from
pollution by livestock effluent is not
based, at Community level, on Directive
80/68 on the protection of groundwater
against pollution caused by certain
dangerous substances but on Directive
91/676 concerning the protection of
waters against pollution caused by
nitrate from agricultural sources. The
latter’s specific purpose is to counter
water pollution resulting from the
spreading or discharge of livestock
effluent and from the excessive use of
fertilisers. The scheme of protection for
which it provides involves precise man-
agement measures which the Member
States must impose on farmers and
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which take into account the more or
less vulnerable nature of the environ-
ment receiving the effluent. If Article 5
of Directive 80/68 were interpreted as
meaning that the Member States must
subject to prior investigation, involving,
in particular, a hydrogeological survey,
any use of livestock effluent as agricul-
tural fertiliser, the scheme of protection
established by Directive 80/68 would be
substituted in part for that specifically
instituted by Directive 91/676.

(see paras 101-102)
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JUDGMENT OF THE COURT (Fourth Chamber)
3 October 2013 (*)

(Environment - Directive 75/442/EEC - Slurry produced in a piggery and stored there pending its transfer to
farmers who use it as fertiliser on their land - Classification as ‘waste’ or ‘by-product’ - Conditions - Burden of
proof — Directive 91/676/EEC - Failure to transpose - Personal liability of the producer as to compliance by those
farmers with European Union law concerning the management of waste and fertilisers)

In Case C-113/12,
REQUEST for a preliminary ruling under Article 267 TFEU from the Supreme Court (Ireland), made by decision of
23 February 2012, received at the Court on 1 March 2012, in the proceedings

Donal Brady
\Y
Environmental Protection Agency,

THE COURT (Fourth Chamber),
composed of L. Bay Larsen, President of the Chamber, J. Malenovsky, U. L8hmus, M. Safjan and A. Prechal
(Rapporteur), Judges,
Advocate General: P. Cruz Villalén,
Registrar: L. Hewlett, Principal Administrator,
having regard to the written procedure and further to the hearing on 27 February 2013,
after considering the observations submitted on behalf of:

Mr Brady, by A. Collins SC and D. Gearty, Solicitor,
the Environmental Protection Agency, by A. Doyle, Solicitor, N. Butler SC and S. Murray BL,
the French Government, by G. de Bergues and S. Menez, acting as Agents,
the European Commission, by K. Mifsud-Bonnici, D. Disterhaus and A. Alcover San Pedro, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 16 May 2013,
gives the following

Judgment

This request for a preliminary ruling concerns the interpretation of Council Directive 75/442/EEC of 15 July 1975
on waste (0] 1975 L 194, p. 39), as amended by Commission Decision 96/350/EC of 24 May 1996 (0J 1996 L 135,
p. 32) (‘Directive 75/442"),

The request has been made in proceedings between Mr Brady and the Environmental Protection Agency (‘the EPA")
concerning certain conditions attached to a licence to increase the size of a piggery issued by that authority to Mr
Brady.

Legal context
European Union law
Directive 75/442

Directive 75/442 was repealed and replaced by Directive 2006/12/EC of the European Parliament and of the
Council of 5 April 2006 on waste (0] 2006 L 114, p. 9), which was itself subsequently repealed and replaced by

Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste and repealing
certain Directives (OJ 2008 L 312, p. 3). However, in view of the date on which the licence at issue in the dispute in
the main proceedings was issued, that dispute remains governed by Directive 75/442.

The first subparagraph of Article 1(a) of Directive 75/442 stated:

‘For the purposes of this Directive:
“waste” shall mean any substance or object in the categories set out in Annex I which the holder discards or
intends or is required to discard.’

The second subparagraph of Article 1(a) of Directive 75/442 entrusted the Commission of the European
Communities with the task of drawing up ‘a list of wastes belonging to the categories listed in Annex I’. In Decision
94/3/EC of 20 December 1993 (0] 1994 L 5, p. 15), the Commission drew up such a list (‘the European Waste
Catalogue’), which includes, among ‘waste resulting from agricultural ... primary production’, ‘animal faeces, urine
and manure (including spoiled straw), effluent, collected separately and treated off-site”.

Article 1(b) and (c) of Directive 75/442 contained the following definitions:

“producer” shall mean anyone whose activities produce waste ...

“holder” shall mean the producer of the waste or the natural or legal person who is in possession of it’,

Article 2(1)(b)(iii) of Directive 75/442 stated:

‘The following shall be excluded from the scope of this Directive:

where they are already covered by other legislation:
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simal carcases and the following agriculturai waste: faecal matter and other natural, non-aangerous substances
used in farming’.

Article 4 of Directive 75/442 provided:
‘Member States shall take the necessary measures to ensure that waste is recovered or disposed of without
endangering human health and without using processes or methods which could harm the environment, and in
particular:

without risk to water, air, soil and plants and animals,

without causing a nuisance through noise or odours,

without adversely affecting the countryside or places of special interest.

Member States shall also take the necessary measures to prohibit the abandonment, dumping or uncontrolled
disposal of waste.

Article 8 of Directive 75/442 provided:
‘Member States shall take the necessary measures to ensure that any holder of waste:

has it handled by a private or public waste collector or by an undertaking which carries out the operations listed in
Annex II A or B, or

recovers or disposes of it himself in accordance with the provisions of this Directive.’

Article 10 of Directive 75/442 stated that any establishment or undertaking which carried out waste recovery

operations listed in Annex II B had to obtain a permit from the competent authority.

The operations listed in Annex II B included, numbered R 10, ‘[I]and treatment resulting in benefit to agriculture or
ecological improvement’,

Article 11(1) and (2) of Directive 75/442 stated:
‘1. .. the foliowing may be exempted from the permit requirement imposed in ... Article 10:

establishments or undertakings that carry out waste recovery.
xemption may apply only:
if the competent authorities have adopted general rules for each type of activity laying down the types and

quantities of waste and the conditions under which the activity in question may be exempted from the permit
requirements,

and

if the types or quantities of waste and methods of ... recovery are such that the conditions imposed in Article 4 are
complied with.

2. The establishments or undertakings referred to in paragraph 1 shall be registered with the competent
authorities.’

Directive 91/676/EEC

The sixth recital in the preamble to Council Directive 91/676/EEC of 12 December 1991 concerning the protection
of waters against pollution caused by nitrates from agricultural sources (0J 1991 L 375, p. 1) states:
' it is ... necessary, in order to protect human health and living resources and aquatic ecosystems and to safeguard
other legitimate uses of water, to reduce water poliution caused or induced by nitrates from agricultural sources
and to prevent further such pollution; ... for this purpose it is important to take measures concerning the storage
and the application on land of all nitrogen compounds and concerning certain land management practices”.

As set out in Article 3(1) and (2) of Directive 91/676:

‘1. Waters affected by pollution and waters which could be affected by pollution if action pursuant [to] Article 5
is not taken shall be identified by the Member States in accordance with the criteria set out in Annex 1.
2. Member States shall ... designate as vulnerable zones all known areas of land in their territories which drain

into the waters identified according to paragraph 1 and which contribute to pollution. ...

Article 4(1)(a) of Directive 91/676 sets out, with the aim of providing a general level of protection against pollution
for all waters, that Member States are to establish a code or codes of good agricultural practice, to be implemented
by farmers on a voluntary basis, which should contain provisions covering at least the items mentioned in Annex II
A to the directive. The items set out in Annex II A relate in particular to periods when the land application of
fertiliser is inappropriate, land application in the light of the nature and the state of the ground, the conditions for
land application in the light of proximity to watercourses, the capacity and construction of storage vessels for
livestock manure, and procedures for land application.

Under Article 5(1) and (4) of Directive 91/676, the Member States are obliged to establish action programmes in
respect of designated vulnerable zones, which have to contain the measures referred to in Annex III and the
measures prescribed in the code(s) of good agricultural practice except those which have been superseded by the
measures in Annex III. The measures referred to in Annex III must, as is clear from that annex, include rules
relating, in particular, to periods when the land application of certain types of fertiliser is prohibited, the capacity of
storage vessels for livestock manure, limitation of the land application of fertilisers so as to ensure a balanced
presence of nitrogen in the soil, and maximum quantities of manure that can be applied to the land on the basis of
the manure’s nitrogen content.

Irish law

The Waste Management Act, 1996 (‘the 1996 Act’), was adopted for the purpose of transposing Directive 75/442

into national law. Section 4(1) of the 1996 Act provides:
‘In this Act, “waste” means any substance or object belonging to a category of waste specified in the First Schedule
or for the time being included in the European Waste Catalogue which the holder discards or intends or is required
to discad, and anything which is discarded or otherwise dealt with as if it were waste shall be presumed to be
waste until the contrary is proved.’

Section 51(2)(a) of the 1996 Act states:

‘Subject to paragraph (b), a waste licence ... shall not be required for the recovery of-



ecal matter of animal or poultry origin in the form of manure or slurry ...".

Section 52 of the Environmental Protection Agency Act, 1992 (‘the 1992 Act’), states:
(1) The functions of the [EPA] shall ... include-

the licensing, regulation and control of activities for the purposes of environmental protection,

(2) In carrying out its functions, the [EPA] shall-

have regard to the need for a high standard of environmental protection and the need to promote sustainable and
environmentally sound development, processes or operations,

The referring court explains that, although the 1992 Act established a licensing scheme which has certain
similarities with that envisaged by Council Directive 96/61/EC of 24 September 1996 concerning integrated
pollution prevention and control (0] 1996 L 257, p. 26), that directive was not transposed into Irish law until 2003,
and therefore the licence at issue in the main proceedings was not granted pursuant to measures of national law
adopted to implement that directive.

The referring court also points out that, on the date on which that licence was granted, Directive 96/676 had not
yet been transposed into Irish law and no other domestic legislation controlled the use of animal fertiliser on
agricultural land.

The dispute in the main proceedings and the questions referred for a preliminary ruling

Mr Brady operates an intensive pig farm having about 2 000 sows.

On 9 March 1998, Mr Brady applied for a licence to extend his farm, stating in the application that he had
constructed tanks on his land of a capacity to store the equivalent of the farm’s annual output of slurry and that he
had entered into agreements with various farmers under which they undertook to purchase slurry for use as
fertiliser on their land.

The licence that the EPA granted to Mr Brady, by decision of 22 October 1999, provides, in particular, that he is
required to ensure that the farmers to whom he supplies slurry use it in strict accordance with the conditions set
out in the licence.

In support of the action which he brought before the High Court against that decision, Mr Brady submitted, first,
that the slurry at issue in the main proceedings is not ‘waste’ within the meaning of Directive 75/442 and the 1996
Act, but a by-product of his farm which he sells as fertiliser, so that the EPA did not have, on the basis of the 1992
Act, the power to regulate the disposal or the recovery of that slurry in the manner laid down in the contested
licence.

Second, in Mr Brady’s submission the EPA is not justified in imposing upon him, the obligation - enforceable by
criminal sanction and impossible to satisfy - of controlling how the slurry he sells to other farmers is used by them,
in particular as the European Union has enacted specific legislation intended to apply to the spreading of livestock
effluent as fertiliser, namely Directive 91/676.

In this connection, the referring court states that Mr Brady contended in support of his action that the effect of the
waste management conditions in the contested licence is to impose upon him, inter alia, the following obligations:

to ensure that the purchaser of the fertiliser does not spread it on lands that are not in the purchaser’s possession,
ownership or control;

to ensure that none of [Mr Brady’s] fertiliser is provided to lands that receive waste for landspreading from any
other off-farm source which is not included in the Nutrient Management Plan, other than by agreement with the
[EPA];

to agree in advance a Nutrient Management Plan in respect of lands not owned by [Mr Brady] and farmed by
persons not under his control;

to monitor the use of the fertiliser by persons who purchase it for use on their lands and to direct the manner in
which it is to be used;

to monitor surface waters that bisect areas on which the fertiliser is applied, i.e. at locations not under [Mr
Brady’s] control;

to monitor wells located on lands on which the fertiliser is spread, i.e. on lands not under [Mr Brady’s] control;

to maintain at all times a register of use of the fertiliser for inspection by the EPA and for the ... purpose of
submitting monthly reports to the EPA. The register must consist of fertiliser spreading: the name of the person
who carries it out: weather and ground conditions at the time, and the weather forecast for the following 24 hours:
the nutrient requirements for individual plots: and the volume of fertiliser applied to those plots.’

Following the dismissal of his action by the High Court, Mr Brady appealed to the Supreme Court. He relies in
support of his appeal upon two grounds, alleging, first, that the High Court erred in law in classifying the slurry
produced on his farm as waste and, second, that if that sturry should indeed be classified as waste, the EPA is not
justified in imposing, as part of the licence which it has granted to him, conditions requiring him to control
spreading activities carried out by third parties on land owned by them and to be liable for those activities.

The Supreme Court considers that, although the judgments in Case C-416/02 Commission v Spain [2005] ECR
1-7487; Case C-121/03 Commission v Spain [2005] ECR 1.7569; Case C-194/05 Commission v Italy [2007] ECR
1-11661; Case C-195/05 Commission v Italy [2007] ECR 1.11699; and Case C-263/05 Commission v Italy [2007]
ECR I-11745 contain various useful pointers in this regard, uncertainty remains as to whether the slurry at issue in
the main proceedings must be classified as waste.

Observing that it follows in particular from that case-law that slurry remains waste if it is required to remain in
long-term storage giving rise to a risk of pollution of the type intended to be prevented by the requirements of



European Union law, the referring court raises in particular the question of the criteria for determining whether
such a situation arises in the dispute before it.

It observes in this regard, first, that, bearing in mind that the sale of fertiliser is a seasonal undertaking, it is
inevitable that the substantial volume of slurry generated by the activities of the appellant in the main proceedings
will give rise to long-term storage, which should not, however, normally exceed the period of 12 months between
two sp rading se asms. It poin ts out, second, that it has no material before it indicating whether the mere
existence of this type of long-term storage in tanks authorised for that purpose does, or is likely to, lead to
pollution.

Furthermore, on the assumption that the slurry at issue in the main proceedings is to be regarded as waste, the
question then arises whether European Union law permits the EPA to attach to an operating licence conditions the
effect of which is to continue to impose on Mr Brady obligations as to the eventual subsequent use of his slurry by
other farmers or whether liability for such use must rest with those farmers.

It was in those circumstances that the Supreme Court decided to stay proceedings and to refer the following
questions to the Court for a preliminary ruling:

‘In the absence of a definitive interpretation of the meaning of “waste” for the purposes of Union law, is a Member
State permitted by national law to impose upon a producer of pig slurry the obligation to establish that it is not
waste, or is waste to be determined by reference to objective criteria of the type referred to in the case-law of the
Court of Justice of the European Union:

If waste is to be determined by reference to objective criteria of the type referred to in the case-law of the Court of
Justice of the European Union, what level of certainty of reuse of pig slurry is required, ... which a licensee collects
and stores or may store for upwards of 12 months, pending its transfer to users?

If pig slurry is waste, or is determined to be waste in accordance with the application of the appropriate criteria, is
it lawful for a Member State to impose upon its producer — who does not use it on his own lands, but disposes of it
to third party landowners for use as fertilisers on those third parties’ lands - personal liability for compliance by
those users with Union legislation concerning the control of waste and/or fertilisers, in order to ensure that the
third parties’ use of that pig slurry by land spreading will not give rise to a risk of significant environmental
pollution?

Is the aforesaid pig slurry excluded from the scope of the definition of “waste” by virtue of Article 2(1)(b)(iii) of
Directive [75/442], by reason of its being “already covered by other legislation”, and in particular by [Directive
91/676], in circumstances where, at the time the licence was granted, Ireland had not transposed [Directive
91/676], no other domestic legislation controlled the application of pig slurry to land as fertiliser, and [Regulation
(EC) No 1774/2002 of the European Parliament and of the Council of 3 October 2002 laying down health rules
concerning animal by-products not intended for human consumption (03 2002 L 273, p. 1)] had not then been
adopted?’

Consideration of the questions referred
Question 1

By its introductory question and Question 1, which it is appropriate to deal with together, the referring court seeks,
in essence, to ascertain, first, under what conditions slurry produced in an intensive pig farm and stored pending its
transfer to farmers in order to be used by them as fertiliser on their land may be classified as a by-product and
consequently cease to be regarded as ‘waste’ within the meaning of Directive 75/442 and, in particular, what level
of certainty is required as regards the reuse of the slurry envisaged. Second, the referring court wishes to ascertain
to what extent the burden of proving that those conditions are satisfied can rest on the producer of that slurry.

The first part of Question 1

As regards the circumstances in which pig slurry stored by a producer pending its transfer to farmers in order to
be used by them as fertiliser on their land must be classified as a by-product rather than as ‘waste’ within the
meaning of Directive 75/442, it should be recalled that the first subparagraph of Article 1(a) of that directive
defines waste as ‘any substance or object in the categories set out in Annex I which the holder discards or intends
... to discard’.

Both Annex I to Directive 75/442 and the list of wastes that is included in the European Waste Catalogue adopted
on the basis of the second subparagraph of Article 1(a) of that directive are intended only as guidance (see, in
particular, the judgment of 29 October 2009 in Case C-188/08 Commission v Ireland, paragraph 33 and the case-
law cited).

Therefore, the fact that the European Waste Catalogue refers to ‘animal faeces, urine and manure (including
spoiled straw), effluent, collected separately and treated off-site’ is not decisive for the purpose of assessing the
concept of waste. That general mention of livestock effluent does not take into account the conditions in which the
effluent is used and which are decisive for the purposes of such an assessment (see, to this effect, Case C-121/03
Commission v Spain, paragraph 66).

According to settled-case-law, classification as ‘waste’, within the meaning of Directive 75/442, is to be inferred
primarily from the holder’s actions and the meaning of the term ‘discard’, referred to in the first subparagraph of
Article 1(a) of the directive (see, inter alia, Case C-194/05 Commission v Italy, paragraph 32, and Case C-188/07
Commune de Mesquer [2008] ECR 1-4501, paragraph 53).

The term ‘discard’ must be interpreted in the light not only of the essential objective of Directive 75/442, which,
according to the third recital in the preamble thereto, is ‘the protection of human health and the environment
against harmful effects caused by the collection, transport, treatment, storage and tipping of waste’, but also of
Article 174(2) EC. That provision states that ‘Community policy on the environment shall aim at a high level of
protection taking into account the diversity of situations in the various regions of the Community. It shall be based
on the precautionary principle and on the principles that preventive action should be taken ... It follows that the
term ‘discard’ and, accordingly, the concept of ‘waste’ within the meaning of that directive cannot be interpreted



restrictively (see, inwer alia, Case C-194/05 Commission v Italy, paragraph 33 and the case-law cited, and
Commune de Mesquer, paragraphs 38 and 39).

The Court has held in particular that among the circumstances that may constitute evidence that the holder has
discarded a substance or object or intends or is required to discard it, within the meaning of Article 1(a) of
Directive 75/442, is the fact that a substance is a production or consumption residue, that is to say, a product
which was not itself sought (see, inter alia, Case C-194/05 Commission v Italy, paragraph 34 and the case-law
cited, and Commune de Mesquer, paragraph 41).

Such evidence may likewise be constituted by the fact that the substance in guestion is a production residue for
which special precautions must be taken if it is used owing to the environmentally hazardous nature of its
compaosition (see Joined Cases C-418/97 and C-419/97 ARCO Chemie Nederland and Others [2000] ECR 1-4475,
paragraph 87, and Case C-9/00 Palin Granit and Vehmassalon kansanterveystydn kuntayhtymé&n hallitus [2002]
ECR I-3533, paragraph 43).

It is also clear from the case-law that neither the method of treatment reserved for a substance nor the use to
which that substance is put determines conclusively whether or not the substance is to be classified as waste and
that the concept of waste does not exclude substances and objects which are capable of economic reuse. The
system of supervision and control established by Directive 75/442 is intended to cover all objects and substances
discarded by their owners, even if they have a commercial value and are collected on a commercial basis for
recycling, reclamation or reuse (Case C-194/05 Commission v Italy, paragraphs 36 and 37, and Commune de
Mesquer, paragraph 40).

In light of the guidance provided by the case-law as set out above, it must be held that effluent generated by an
intensive pig farm, which is not the product primarily sought by the farmer and any recovery of which by spreading
as fertiliser must, as is apparent in particular from the sixth recital in the preamble to Directive 91/676 and the
mechanism established by that directive, involve the taking of special precautions owing to the potentially
hazardous nature of its composition from an environmental point of view, is, in principle, waste (see, by analogy,
Case C-194/05 Commission v Italy, paragraph 35 and the case-law cited, and Commune de Mesquer, paragraph
41).

However, it is also clear from the case-law of the Court that, in certain situations, goods, materials or raw
materials resulting from an extraction or manufacturing process the primary aim of which is not their production
may be regarded not as a residue, but as by-products, which their holder does not seek to ‘discard’, within the
meaning of the first subparagraph of Article 1(a) of Directive 75/442, but which he intends to exploit or market on
terms advantageous to himself in a subsequent process - including, as the case may be, in order to meet the
needs of economic operators other than the producer of those substances ~ provided that such reuse is not a mere
possibility but a certainty, without any further processing prior to reuse and as part of the continuing process of
production (see, inter alia, Case C-121/03 Commission v Spain, paragraph 58; Case C-194/05 Commission v Italy,
paragraph 38; and Commune de Mesquer, paragraph 42).

As regards, more specifically, livestock effluent such as that at issue here, the Court has already held that it may
fall outside classification as waste if it is used as soil fertiliser as part of a lawful practice of spreading on clearly
identified parcels and if its storage is limited to the needs of those spreading operations (Case C-121/03
Commission v Spain, paragraph 60).

The Court has also stated that it is not appropriate to limit that analysis to livestock effluent used as fertiliser on
land forming part of the same agricultural holding as that which generated the effluent. It is possible for a
substance not to be regarded as ‘waste’ within the meaning of Directive 75/442 if it is certain to be used to meet
the needs of economic operators other than the operator which produced it (Case C-121/03 Commission v Spain,
paragraph 61).

It is for the national courts, taking account of the guidance provided by the Court’s case-law and of all the
circumstances of the situation on which they have to give judgment, to determine whether a by-product actually
exists, while ensuring in this regard that classification as a by-product is limited to the situations that fulfil the
conditions recalled in paragraph 44 of the present judgment.

So far as concerns determining that the reuse of the slurry stored pending spreading is sufficiently certain, it is to
be pointed out first of all that, as follows from the case-law recalled in paragraphs 45 and 46 of the present
judgment, the mere fact that such reuse will not, as a matter of fact, become absolutely certain until the spreading
operations envisaged have in fact taken place through action by the third-party purchasers concerned does not
preclude classification as a by-product.

What subsequently happens to an object or a substance is not in itself determinative of its nature as waste, which,
in accordance with Article 1(a) of Directive 75/442, is established on the basis of whether the holder of that object
or substance discards it or intends or is required to discard it (Case C-194/05 Commission v Italy, paragraphs 49
and 50 and the case-law cited).

It should indeed be pointed out in this regard that, if the referring court were to come to the conclusion that the
reuse of the slurry envisaged by Mr Brady is, in this instance, sufficiently certain for the slurry to be considered,
while stored by him and until it is actually delivered to the relevant third parties, a by-product which the person
concerned seeks not to ‘discard’ within the meaning of the first subparagraph of Article 1(a) of Directive 75/442 but
to exploit or market, that would not at all affect the fact that that slurry may, in some circumstances, become
waste after its delivery, in particular if it were to become apparent that it is ultimately discharged by those third
parties into the environment in an uncontrolled manner, in conditions which enable it to be regarded as waste (see,
to this effect, Case C-416/02 Commission v Spain, paragraph 96).

In such a case, account should be taken of the fact that, according to the Court’s case-law, the person who is in
fact in possession of products immediately before they become waste must be regarded as having ‘produced’ that
waste within the meaning of Article 1(b) of Directive 75/442 and thus be categorised as its ‘holder’ within the
meaning of Article 1(c) of that directive (see, in particular, Commune de Mesquer, paragraph 74).



For the purpose of determining whether the reuse of the slurry through spreading by other*.armers, as envisaged
by the appellant in the main proceedings, is sufficiently certain to justify its storage for a period other than that
necessary for its collection with a view to disposal, it is incumbent, on the other hand, on the referring court, as is
apparent from the case-law recalled in paragraph 45 of the present judgment, to satisfy itself, in particular, that the
plots of land of those farmers on which that reuse is to take place are, from the outset, clearly identified. Such
identification is capable of showing that the quantities of slurry to be delivered are in principle actually intended to
be used for the purpose of fertilising the plots of tand of the farmers concerned.

Therefore, if the producer of the slurry wishes to store it for a fonger period than that necessary for its collection
with a view to disposal, he must have firm commitments from operators to take delivery of the slurry for the
purpose of using it as fertiliser on duly identified plots of land.

As to the condition, also recalled in paragraph 45 of the present judgment, that the storage of the livestock
effluent must be limited to the needs of the spreading operations, it should be noted that this condition is
explained, in particular, by the fact that storage operations with a view to reuse of a substance may, in light of their
duration, constitute a burden for the holder and be potentially the cause of precisely the environmental pollution
which Directive 75/442 seeks to limit (see, to this effect, Case C-194/05 Commission v Italy, paragraph 40).

In this connection, it is incumbent, in particular, upon the national courts to satisfy themselves that the storage
facilities which the producer of the slurry uses are designed so as to prevent any run-off of that substance or
seepage into the soil, and that they provide sufficient capacity to store the slurry produced pending its actual
handing over to the farmers concerned.

It is also important that the actual storage of the slurry be strictly limited to the needs of the spreading operations
envisaged, which means, first, that the quantities stored must be limited in such a way that they are, in their
entirety, indeed intended to be so reused (see, to this effect, Palin Granit and Vehmassalon kansanterveystydn
kuntayhtyman hallitus, paragraph 40) and, second, that the period of storage must be limited in the light of the
requirements resulting in this regard from the seasonal nature of the spreading operations, that is to say, it must
not exceed what is required in order for the producer to be able to meet his existing contractual commitments to
deliver slurry for spreading purposes during the spreading season in progress and the coming one.

Furthermore, it is likewise for the national courts to determine, having regard to all the relevant circumstances,
that the reuse of the slurry by the third parties concerned, as programmed by the producer, is such as to confer
upon him an advantage over and above merely being able to discard that product, since such a circumstance, when
established, indeed increases the likelihood of actual reuse (see, to this effect, Case C-194/05 Commission v Italy,
paragraph 52, and Palin Granit and Vehmassalon kansanterveystyén kuntayhtyman hallitus, paragraph 37).

As is apparent from the case-law recalled in paragraph 44 of the present judgment, the slurry at issue in the main
proceedings can in fact be considered to have economically the value of a product only if the view can be taken
that that slurry is indeed intended to be actually exploited or marketed on terms economically advantageous to its
holder.

The relevant circumstances liable to require being taken into account by the national courts for the purpose of
determining whether the aforesaid requirements are met include the circumstance that the substances concerned
are the subject of actual commercial transactions and meet the buyers’ specifications (see, to this effect, Commune
de Mesquer, paragraph 47). Thus, it may be pertinent, in this connection, to examine the conditions, in particular
the financial conditions, under which the transactions between the producer and the purchasers of the slurry take
place. The same applies to the burdens, in particular those linked to storage of the substances concerned, which
are brought about for the holder by the reuse of those substances, since such burdens must not prove excessive for
him (see, to this effect, Commune de Mesquer, paragraph 59).

In light of all the foregoing, the answer to the first part of Question 1 is that the first subparagraph of Article 1(a)
of Directive 75/442 must be interpreted as meaning that slurry produced in an intensive pig farm and stored
pending delivery to farmers in order to be used by them as fertiliser on their land constitutes not ‘waste’ within the
meaning of that provision but a by-product when that producer intends to market the slurry on terms economically
advantageous to himself in a subsequent process, provided that such reuse is not a mere possibility but a certainty,
without any further processing prior to reuse and as part of the continuing process of production. It is for the
national courts to determine, taking account of all the relevant circumstances obtaining in the situations before
them, whether those various criteria are satisfied.

The second part of Question 1

So far as concerns determination of the person upon whom rests the burden of proof as to fulfilment of the criteria
entailing, in accordance with the Court’s case-law recalled in paragraph 44 of the present judgment, a finding that a
substance must be classified as a by-product and not as ‘waste’ within the meaning of Directive 75/442, it must be
pointed out that the directive does not contain specific provisions relating to this question. Accordingly, the national
court is to apply in this regard the provisions of its own legal system provided that, in so doing, the effectiveness of
European Union law and in particular of Directive 75/442 is not undermined and compliance with the obligations
flowing from European Union law is ensured (see, to this effect, ARCO Chemie Nederland and Others, paragraph
70, and Case C-194/05 Commission v Italy, paragraphs 44, 52 and 53).

1t follows, in particular, that such national rules relating to the burden of proof cannot result in it being excessively
difficult to prove that substances must, on application of the criteria resulting from that case-law, be regarded as
by-products.

Subject to this reservation, it should be recalled that the Court has already held that leftover rock and sand
residue from ore-dressing operations in the working of a mine which their holder uses lawfully for the necessary
filling-in of the galleries of that mine are not classified as ‘waste’ for the purposes of Directive 75/442 where that
holder provides sufficient guarantees as to the identification and actual use of those substances, and that it has,
moreover, stated that such case-law can be applied to livestock effluent (see Case C-121/03 Commission v Spain,
paragraphs 59 and 60 and the case-law cited).



As the Advocate General has observed in point 67 of his Opinion, it is indeed clear that as a general rule, since
establishing an intention is involved, only the holder of the products can prove that he intends not to discard those
products but to permit their reuse in circumstances that are appropriate for their being classified as a by-product
within the meaning of the Court’s case-iaw.

In light of the foregoing, the answer to the second part of Question 1 is that European Union law does not preclude
the burden of proving that the criteria for finding that a substance such as the slurry produced, stored and
transferred in circumstances such as those of the main proceedings constitutes a by-product are met from resting
on the producer of that slurry, provided that this does not result in the effectiveness of European Union law, and in
particular of Directive 75/442, being undermined and that compliance with the obligations flowing from European
Union law is ensured, in particular the obligation not to make subject to the provisions of that directive substances
which, on application of those criteria, must, under the Court’s case-law, be regarded as by-products to which the
directive does not apply.

Question 3

By Question 3 which it is appropriate to deal with second, the referring court seeks to ascertain, in essence,
whether Article 2(1)(b)(iii) of Directive 75/442 must be interpreted as meaning that livestock effluent produced
while operating a pig farm located in a Member State is ‘covered by other legislation’ within the meaning of that
provision and, therefore, excluded from the scope of Directive 75/442 by virtue of the existence of Directive 91/676
where the latter directive has not yet been transposed into the iaw of that Member State.

It is settled case-law that, in order for Community or national legislation to be regarded as ‘other legislation’ within
the meaning of Article 2(1)(b)(iii) of Directive 75/442, it must contain precise provisions organising management of
the waste in question and result in a level of protection of the environment which is at least equivalent to that
resulting from that directive (see, in particular, Case C-121/03 Commission v Spain, paragraph 69 and the case-law
cited, and Case C-252/05 Thames Water Utilities [2007] ECR 1-3883, paragraph 34).

The Court has also explained that, whilst the European Union legislature thus adopted a rule that, in the absence
of specific Community legislation and, alternatively, specific national legislation, Directive 75/442 applies, that was
in order to avoid the management of that waste not being subject to any legislation in certain situations (see Case
C-114/01 AvestaPolarit Chrome [2003] ECR 1-8725, paragraph 50).

Without there being any need, in the present case, to rule on whether a directive, such as Directive 91/676, if it
were transposed into national law, would have to be regarded as ‘other legislation’ within the meaning of Article
2(1)(b) of Directive 75/442, it need merely be observed that, where a Member State has not adopted the measures
necessary to implement the aforesaid directive, the latter cannot in any event be considered to result in a level of
protection of the environment which is at least equivalent to that sought by Directive 75/442, since that failure to
transpose means, on the contrary, that, if management of the livestock effluent at issue in the main proceedings
were not subject to Directive 75/442, it would not be subject to any other legislation.

It follows that the answer to Question 3 is that Article 2(1)(b)(iii) of Directive 75/442 must be interpreted as
meaning that, where Directive 91/676 has not been transposed into the law of a Member State, livestock effluent
produced while operating a pig farm located in that Member State cannot be considered to be, by virtue of the
existence of the latter directive, ‘covered by other legislation’ within the meaning of that provision.

Question 2

By Question 2, the referring court seeks, in essence, to ascertain whether, in a situation where slurry produced
and held by a pig farm is to be classified as ‘waste’ within the meaning of Directive 75/442, European Union law
preciudes a Member State from rendering a producer who transfers the slurry to other farmers for use as fertiliser
on their land personally liable for compliance by those farmers with European Union legislation concerning the
management of waste and fertilisers.

First of all, it should be noted that, as is clear from the very wording of this question and for the reasons that are
apparent from the order for reference, the question is asked only if the livestock effluent at issue in the main
proceedings should be classified as ‘waste’ within the meaning of the first subparagraph of Article 1(a) of Directive
75/442.

In this regard, it is to be observed at the outset that - in the light, in particular, of the answer to Question 3 - if
that proves to be the case the provisions of Directive 75/442 must apply in respect of a situation such as that at
issue in the main proceedings.

Under Article 8 of Directive 75/442, the Member States must ensure that ‘any holder of waste’ either recovers or
disposes of waste himself in accordance with the provisions of that directive or has it handied by a private or public
waste collector or by an undertaking which carries out the operations listed in Annex II A or B to the directive. Such
obligations imposed upon any holder of waste are the corollary to the prohibition on the abandonment, dumping or
uncontrolled disposal of waste laid down in Article 4 of the directive (see, in particular, Case C-1/03 Van de Walle
and Others [2004] ECR 1-7613, paragraph 56).

Here, it is not in dispute that the appellant in the main proceedings, who does not seek in the slightest to recover,
or dispose of, himseif the waste that he may have produced, is, as ‘holder’ of that waste and in accordance with the
first indent of Article 8 of Directive 75/442, required to have it handled by a private or public waste collector or by
an undertaking which carries out the operations listed in Annex II A or B to the directive.

It must be stated in this regard, first, that it cannot be inferred from the information in the order for reference that
the farmers to whom Mr Brady intends to pass his slurry can be regarded as entitled to carry out recovery
operations for the purposes of Article 8 of Directive 75/442.,

There is nothing to indicate that those farmers would possess the permit required under Article 10 of Directive
75/442 for the purpose of carrying out such recovery operations. Nor can it be inferred from the information
submitted to the Court that the farmers would be exempted from the requirement for such a permit in compliance
with the conditions laid down, in this regard, by Article 11 of the directive,




If it were to be confirmed - a matter which it is, if necessary, for the referring court to wetermine - that the
farmers to whom Mr Brady intends to transfer the waste of which he is the holder neither possess the permit
required in Article 10 of Directive 75/442 nor are exempted from that requirement, in accordance with the
conditions laid down in Article 11(1) and (2) of the directive, it would follow that Article 8 of the directive precludes
the transfers thereby envisaged and, therefore, precludes those transfers from being the subject-matter of any
author sation issued by an authority such as th e EPA irrespective, moreover, of the conditions that would be
imposed on issue of that authorisation.

Second, it must be added that, if it should be found that the farmers concerned do possess the permit required
under Article 10 of Directive 75/442 or are duly exempted from such a requirement and registered in accordance
with Article 11(1) and (2) of the directive, the handing over of the waste at issue by Mr Brady to such farmers
cannot be subject to conditions in his regard intended to impose liability upon him for compliance by them with
European Union legislation concerning the management of waste and fertilisers.

In this connection it should be noted, first of all, that once a holder of waste has it handled under Article 8 of
Directive 75/442, the undertaking that possesses a permit pursuant to Article 10 of the directive or is exempted
from the requirement for such a permit in accordance with Articie 11 becomes the ‘holder’ of the waste in question.
It follows from the very wording of Article 8 of Directive 75/442 that it is the ‘holder of waste’ who has the task, as
the case may be, of recovering such waste in accordance with the provisions of the directive.

Next, it follows from Article 8 in conjunction with Article 10 of Directive 75/442 and from the broad logic of those
provisions that, where a holder of waste has it handled by an undertaking which possesses a permit issued under
the second of those provisions authorising it to recover that waste, it is exclusively that undertaking, and not the
earlier holder of the waste, that is responsible for carrying out the recovery operations while complying, in this
regard, with all the conditions to which those operations are subject under both the applicable legislation and the
terms of the permit.

Finally, it can likewise be inferred from Article 8 in conjunction with Article 11 of Directive 75/442 and from their
broad logic that, where a holder of waste has it handled by an undertaking which is exempted, in accordance with
Article 11, from the requirement for a permit in order to recover that waste, it is exclusively that undertaking, and
not the earlier holder of the waste, that is responsible for carrying out the recovery operations while complying, in
this regard, with the general rules and the requirements to which Article 11 refers and with any other provision of
European Union law governing those operations.

In light of all the foregoing, the answer to Question 2 is that, in a situation where slurry produced and held by a
pig farm is to be classified as ‘waste’ within the meaning of the first subparagraph of Article 1(a) of Directive
75/442:

Article 8 of that directive must be interpreted as precluding the holder from being authorised, under any
conditions, to transfer that waste to a farmer who uses it as fertiliser on his land if it transpires that that farmer
neither possesses the permit referred to in Article 10 of the directive nor is exempted from the requirement to
possess such a permit and registered in accordance with Article 11 of the directive; and

Articles 8, 10 and 11 of the directive, read together, must be interpreted as precluding the transfer of that waste
by the holder to a farmer who uses it as fertiliser on his land, and who possesses a permit as referred to in Article
10 or is exempted from the requirement to possess such a permit and is registered in accordance with Article 11,
from being subject to the condition that the holder assumes liability for compliance by that other farmer with the
rules that are to apply to the recovery operations carried out by the latter by virtue of European Union law
concerning the management of waste and fertilisers.
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